
UNDUE INFLUENCE IN WISCONSIN PART 1:
INHERITANCE DISPUTES AND CLAIMS OF
UNDUE INFLUENCE

This is the first of a series of three articles on undue influence in Wisconsin.

Unscrupulous people sometimes use undue influence to change wills and obtain gifts from
the elderly, sick, or weak. Increasingly, the public has come to realize this is a form of elder
abuse.

Undue influence cases involve predominantly factual determinations and require a lawyer to
engage in extensive pretrial fact development and investigation. Since appellate courts have
shown great deference to the findings of the trial court in these cases, the importance of
adequate trial preparation and courtroom experience cannot be overstated.

Elements of a Successful Case

By its very nature, proof of the necessary elements will rest almost entirely on
circumstantial evidence, or evidence that relies on an inference to connect it to a
conclusion, like a fingerprint at the scene of a crime. Even with adequate preparation, it is
difficult to predict with any success the outcome of undue influence cases. Why is this? The
outcome is based on disputes in the inferences drawn from facts, not the facts themselves.

Success will depend in large measure upon the skill and labor of your trial attorney.

Undue Influence in Wisconsin

Wisconsin has long recognized the doctrine of undue influence, or influence that “commands
or compels the exercise of volition on the part of the person subject to such influence so that
the result is the accomplishment of the will or purpose of the one using influence rather than,
in fact, the will or purpose of the donor.”[1] In other words, in Wisconsin a person can be
prosecuted if he or she compels a person to act other than by his or her own freewill or
without adequate attention to the consequences.

The doctrine of undue influence has been utilized to challenge wills as well as to void inter
vivos conveyances, or a transfer that was made during a person’s lifetime as opposed to one
made after his or her death. The same legal principles and theories apply to both
situations.[2]

Two distinct methods of proof exist to establish undue influence in Wisconsin. The first, often
referred to as classic undue influence, is composed of four elements:
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Susceptibility – A person who is susceptible of being duly influenced by the person1.
charged with exercising undue influence.
Opportunity – The opportunity of the person charged to exercise such influence on the2.
susceptible person to procure the improper favor.
Disposition – A disposition on the part of the party charged, to influence unduly such3.
susceptible person for the purpose of procuring an improper favor either for himself or
another.
Coveted Result – A result caused by, or the effect of, such undue influence.[3]4.

The second method of challenging a will or voiding an inter vivos conveyance requires
establishment of a confidential or fiduciary relationship between the testator or grantor and
the favored beneficiary or grantee. It also requires proof of suspicious circumstances
surrounding the execution of the will or conveyance.[4]

Proving Undue Influence in Wisconsin

The elements of either method must be proved “by clear, satisfactory and convincing
evidence.”[5] This high civil burden of proof must usually be met with circumstantial
evidence. Undue influence exercised in secret, undercover, and with little opportunity for
the presence of disinterested parties usually rests “wholly upon circumstantial evidence,”[6]
which, the Supreme Court has noted, “is as convincing as direct testimony.”[7]

Lower Standard of Proof

Although the burden is on the objector to prove each of the necessary elements, a lower
standard of proof applies because of the secrecy that usually accompanies such affairs. When
three of the four elements are established by the necessary clear, satisfactory and
convincing evidence, only “slight additional evidence” need be presented as to the fourth
element.”[8] This lower standard of proof has been variously described as requiring only
“slight additional evidence”[9] or “very little evidence.”[10]

Application of this lesser quantum of proof has generally not caused problems because the
finder of fact in the vast majority of reported cases is the trial court. A jury trial is not
available as a matter of right in will contests. Suits relating to inter vivos transfers, on the
other hand, need not be venued in the probate court, and trial by jury is available.[11]

The manner in which a jury is to be instructed with respect to the lower standard of proof is
not the subject of a reported case. Whether a jury should be instructed in the black letter
case law language (“slight additional evidence” or “very little evidence”) or should be
instructed with the usual civil burden of proof (preponderance of the evidence) is an
unresolved issue.

However, instructions to the jury in such a case must indicate that the jury need find only



three of the four elements by clear, satisfactory and convincing evidence. The lesser
quantum of proof is all that is needed for the fourth element, whichever element that may be
in the mind of the trier of fact.

Scope of Appellate Review in Wisconsin

The law governing the scope of appellate review is also well established in Wisconsin. Undue
influence must be proved by clear, satisfactory and convincing evidence. Findings by
the trial court will not be upset on appeal unless they are against the great weight and clear
preponderance of the evidence presented at trial.[12]

The appellate court will examine the trial court record not for facts to support a finding the
trial court did not make or could have made, but for facts to support the finding the trial court
did make.

As a result, the practitioner must make every effort to present a successful case at the trial
court level. A review of undue influence cases decided by the Wisconsin Supreme Court
between 1945 and 1968 encompassing 54 decisions revealed that only four trial court
decisions were reversed.[13]

[1] Kuehn vs. Kuehn, 11 Wis. 2d 15, 24, 104 N.W.2d 138 (1960).
[2] Estate of Fillar, 10 Wis. 2d 141, 102 N.W.2d 210 (1960).
[3] Will of Freitag, 9 Wis. 2d 315, 317, 101 N.W.2d 108 (1960).
[4] Will of Faulks, 246 Wis. 319, 360, 17 N.W.2d 423 (1945).
[5] In Matter of Estate of Dejmal, 95 Wis. 2d 141, 154, 289 N.W.2d 813 (1980).
[6] Will of Ehlke, 244 Wis. 115, 121, 11 N.W.2d 497 (1943).
[7] Estate of Elvers, 48 Wis. 2d 17, 20, 179 N.W.2d 881 (1970).
[8] Freitag, 9 Wis. 2d at 318.
[9] Id.
[10] In Re Stanley’s Will, 226 Wis. 354, 360, 276 N.W. 353 (1937).
[11] Casper vs. McDowell, 58 Wis. 2d 82, 205 N.W.2d 753 (1973).
[12] Dejmal, 95 Wis. 2d at 154.
[13] Undue Influence – Judicial Implementation of Social Policy, 1968 Wis. L. Rev. 569.

THE NOMINATIONS ARE IN FOR THE
LEADERSHIP DEVELOPMENT SUMMIT

Our very own Trevor Lippman was 1 of 24 attorneys selected by the State Bar of Wisconsin’s
Leadership Development Committee to participate in this year’s Leadership Development
Summit. This nomination follows up on Trevor’s recent three-year appointment by the State
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Bar President, Mr. Ralph Cagle, to serve on the Continuing Legal Education Committee of the
State Bar of Wisconsin.

Trevor was selected to participate in the Leadership Development Summit because his
nominator felt that he has demonstrated a commitment to civic-mindedness, has shown a
capacity to lead, and possesses the personality and leadership skills that make others want
to follow his direction. These are attributes the State Bar of Wisconsin seeks in developing
the next generation of its leaders.

The Summit will be held on Friday, April 1, 2016, at the Monona Terrace in Madison for the
purpose of developing and encouraging the next generation of leaders both for the State Bar
and in the legal profession. The Summit brings participants together with key State Bar
leaders for direct interaction and discussion on leadership in the State Bar and legal
community today.

ATTORNEY GREGORY S. MAGER RECOGNIZED
AS A BOARD CERTIFIED FAMILY LAW TRIAL
ADVOCATE

The National Board of Trial Advocacy (NBTA) has recognized attorney Gregory S. Mager, a
shareholder at O’Neil, Cannon, Hollman, DeJong and Laing S.C., as a Board Certified Family
Law Trial Advocate. The NBTA is the first American Bar Association accredited attorney
board-certifying agency in the world.  The organization certifies specialists, predicated on
high standards of demonstrated competence and integrity.

“With less than 4% of all practicing lawyers certified by an ABA-accredited or state-sponsored
certification board, board certification is not only highly important to the profession of law but
also paramount to consumer protection. In so doing, it differentiates such attorneys for
having objectively established their specialized proficiency in the practice of law.”
http://www.nbtalawyers.org/

Contact Greg today for assistance with your family law matters at 414-276-5000 or
Gregory.Mager@wilaw.com
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ADA WEBSITE COMPLIANCE CASES MOVE
FORWARD; SENATORS URGE REGULATORY
ACTION

As we discussed in a recent article, class action lawyers have been sending demand letters
and filing lawsuits claiming that websites belonging to businesses and organizations are
“places of public accommodation” and are in violation of the Americans with Disabilities Act
(ADA) because they are not accessible to people with visual and hearing impairments.

On January 29, 2016, several consolidated cases in the Western District of Pennsylvania
moved forward after a scheduling conference. While claims against some of the defendants
have resolved through settlement, claims against the National Basketball Association and
Toys “R” Us, among others, are moving forward rapidly, with the parties scheduled to
complete depositions in March 2016, and with trial scheduled for May 2, 2016.

Meanwhile, nine Senators from across the country, all Democrats, have sent a joint letter to
the Office of Management and Budget urging it to complete its review of the proposed
regulations regarding accessibility standards for websites and to impose strict ADA
compliance regulations for companies. While the Senators commended the Department of
Justice’s prosecution of various institutions for having websites that are allegedly not
compliant with the ADA, they stated their concern that companies were “exploiting the lack
of regulatory clarity” by maintaining non-accessible websites, which the Senators believe to
be in violation of the ADA.

These developments show that the issue of whether your company’s website complies with
the ADA is not going to go away soon. Plaintiffs’ lawyers representing visual and hearing
impaired groups will likely continue to broaden the scope of who they sue for alleged ADA
violations. If you receive a letter demanding action or requesting a settlement, it is important
to know your rights before agreeing to anything.

If you have any questions, please contact Attorney Erica N. Reib of O’Neil Cannon at
414-276-5000 for more information.
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NEWSLETTER
Tax Court Affirms Discount for Family Partnership
Is Your Company’s Website Compliant with the Americans with Disabilities Act (ADA)?
New Law Changes Wisconsin Sales and Use Tax Rules for Construction
IRS Delays Affordable Care Act
Why I Would Rather Be a Beneficiary… Part One: Trusts Protect People from Themselves
and Others
Proud to Be a Member of Meritas, A Multi-National Network of Business Law Firms
Pleased to Announce:

Congratulations to Our Attorneys Listed in the 2015 Edition of Super Lawyers
Recognized as One of the Top Business Law Firms in Wisconsin
Attorney Gregory S. Mager Board Certified Family Law Trial Advocate by the
National Board of Trial Advocacy

WILLIAM RYAN DREW RECOGNIZED BY THE
MILWAUKEE COUNTY BOARD OF SUPERVISORS

Attorney William Ryan Drew was honored recently by the members of the County Board for
his 30 years of service to the residents of the city of Milwaukee and Milwaukee County. Mr.
Drew’s commitment to the residents of Milwaukee County began in 1985 when he
recommended the creation of the Research Park and served on the Park’s Board of Directors
as the Personal Representative of former County Executive Tom Ament. In 1998, he was
appointed as Executive Director of the Research Park and coordinated the Park’s high-
technology development on the approximately 150 acres of Milwaukee County-owned land in
Wauwatosa. The Research Park is currently the largest Milwaukee-area office complex with
14 buildings and over 5,000 employees. The Technology Incubator, which is located within
the Research Park, serves as a business incubator for start-up technology companies. To date
over 1,100 jobs have been created.

Mr. Drew’s service to our community also involved several other appointments and elected
positions. These include: Director of Administration for Milwaukee County, Commissioner of
City Development for the City of Milwaukee, Treasurer of the Southeastern Wisconsin
Regional Planning Commission, President of the Milwaukee Common Council, and Fourth
District Milwaukee Alderman. In addition, he served as President of the Board of Directors for
the City of Milwaukee Retiree’s Association, Board of Directors for the National Center for
Housing Management, and is on the Board of Visitors for the Les Aspin Center for
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Government at Marquette University.

Mr. Drew began his Real Estate and Construction practice at the downtown law firm of O’Neil,
Cannon, Hollman, DeJong and Laing in 1988. He uses his extensive background in city,
county, and state government to help clients resolve municipal and real estate development
issues they encounter when dealing with government agencies.
 

RECOGNIZED AS ONE OF THE TOP LAW FIRMS
IN WISCONSIN BY SUPER LAWYERS

O’Neil, Cannon, Hollman, DeJong and Laing is pleased to be selected for inclusion in the 2015
Super Lawyers Business Edition. The Top firms were chosen based on the number of
attorneys within the firm who were selected to the 2014 or 2015 Super Lawyers list in
business practice areas, as well as a combination of metrics indicating the quality of those
attorneys. Quality factors that were considered included the number of years selected to the
list, inclusion on a top list, and their average blue ribbon panel scores.

The following attorneys recognized by Super Lawyers and featured in the 2015 Annual
Directory of the nation’s top attorneys in business and transactions practice areas include:

James G. DeJong – Mergers and Acquisitions
Seth E. Dizard – Creditor Debtor Rights
Peter J. Faust – Mergers and Acquisitions
John G. Gehringer – Real Estate
Joseph E. Gumina – Employment and Labor
Gregory W. Lyons – Business Litigation
Patrick G. McBride – Business Litigation
Joseph D. Newbold – Business Litigation
Chad J. Richter – Business/Corporate
John R. Schreiber – Creditor Debtor Rights
Jason R. Scoby – Mergers and Acquisitions
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TWENTY ATTORNEYS ELECTED TO THE
WISCONSIN SUPER LAWYERS LISTS

O’Neil Cannon is proud to announce that the following sixteen attorneys were selected for
inclusion on the Super Lawyers list, which is limited to 5% of all Wisconsin attorneys, as
published in the December 2015 Edition of Milwaukee Magazine and the Wisconsin Super
Lawyers Magazine:

Douglas P. Dehler
James G. DeJong
Seth E. Dizard
Peter J. Faust
John G. Gehringer
Joseph E. Gumina
Dean P. Laing
Gregory W. Lyons
Gregory S. Mager
Patrick G. McBride
Joseph D. Newbold
Chad J. Richter
John R. Schreiber
Jason R. Scoby

In addition, the following four attorneys were selected for inclusion on the Super Lawyers
“Rising Stars” list, which “recognize[s] the top up-and-coming attorneys in the state—those
who are 40 years old or younger, or who have been practicing for 10 years or less:”

Melissa S. Blair
Megan O. Harried
Erica N. Reib
Timothy M. Van de Kamp

The Firm is proud to further announce that Dean Laing, Seth Dizard, and Peter Faust were
selected by Super Lawyers as “Top 50 Attorneys” in Wisconsin and “Top 25 Attorneys” in the
Milwaukee Area. Dean is one of only 10 attorneys out of over 15,000 attorneys in
Wisconsin—and the only commercial litigator—to be selected to The Top 50 list for all 10
years.

Super Lawyers is a national rating service that rates attorneys in all 50 states. The selection
process is multi-phased and includes independent research, peer nominations, and peer
evaluations. As part of its process, Super Lawyers surveyed more than 15,000 attorneys and
judges in Wisconsin, looking for the best attorneys in the State.
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The New Jersey Supreme Court recently upheld the findings of a Special Master who made
the following determinations about Super Lawyers:

“[T]he selection procedures employed by [Super Lawyers] are very sophisticated,
comprehensive and complex.

It is absolutely clear… that [Super Lawyers does] not permit a lawyer to buy one’s way
onto the list, nor is there any requirement for the purchase of any product for inclusion in
the lists or any quid pro quo of any kind or nature associated with the evaluation and
listing of an attorney or in the subsequent advertising of one’s inclusion in the lists.”

THE WILAW CONNECTION QUARTERLY
NEWSLETTER

Trusts as Parties to Business Agreements
New Changes to Obtaining Discovery in Wisconsin for Use in Other States
Limitation of Liability
Time for the Income Tax Tail to Start Wagging the Estate Planning Dog
Can Employees Use FMLA to Avoid Overtime?
Welcome

Samantha M. Amore
Pleased to Announce

Congratulations to Our Attorneys Listed in The Best Lawyers in America® 2016
Attorneys Grant Killoran and Patrick McBride Selected to the 2015 Irish Legal 100

DIZARD SUCCESSFULLY CONCLUDES ANOTHER
RECEIVERSHIP: WISCONSIN AVENUE OFFICE
BUILDING SOLD TO LENDER AFTER COURT
AUCTION

Through a court-ordered auction, a downtown Milwaukee office building that houses the
Internal Revenue Service was sold to a lender this month. The previous owners were the
target of a lawsuit filed in 2013 that resulted in an auction where the building was purchased
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for $14 million. The IRS leases approximately 80 percent of the building, and it is located
near The Shops of Grand Avenue. An article about the transaction recently ran in the
Milwaukee Business Journal.

Attorney Seth Dizard was the receiver of this building leading up to the auction that attracted
interest from national investors.

Read full article here.
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