
O’NEIL, CANNON, HOLLMAN, DEJONG AND
LAING S.C. HOSTS CLE SEMINAR FOR SMALL
FIRM AND SOLO PRACTITIONERS

On October 8, 2014, O’Neil, Cannon, Hollman, DeJong and Laing S.C. hosted a Continuing
Legal Education seminar focusing on legal issues of interest to Wisconsin small firm and solo
practice attorneys. Approximately 70 attorneys attended the event. The firm’s Managing
Shareholder, Jim DeJong, presided over the event.

Chad Baruch of Dallas, Texas was the keynote speaker for the seminar. Attorney Baruch
spoke on effective legal writing. He also spoke on constitutional law issues and moderated a
panel discussion on corporate drafting issues. Bob Gagan, President of the State Bar of
Wisconsin, also participated in the seminar. Attorney Gagan discussed the resources
available from the State Bar of Wisconsin to assist small firm and solo practice attorneys.

A number of O’Neil, Cannon, Hollman, DeJong and Laing S.C. attorneys spoke at the event,
including:

• Randy Nash and Greg Mager discussed State Bar of Wisconsin projects with State Bar
President, Bob Gagan.
• Dean Laing presented on several litigation issues, including the impact of social media
research in litigation and emerging deposition and expert witness practice issues.
• Pete Faust, Doug Dehler, Joe Maier, and Joe Newbold participated in a panel discussion with
Chad Baruch on corporate document drafting issues.
• Joseph Gumina presented on recent developments in labor and employment law.
• Grant Killoran presented on legal and practical issues related to the handling of
electronically stored information.
• Seth Dizard, Melissa Blair, and Tim Van de Kamp participated in a panel discussion on
recent developments in creditors’ rights, bankruptcy and receivership law.

If you would like any additional information regarding the seminar, including copies of the
seminar materials, please contact Grant Killoran via e-mail at grant.killoran@wilaw.com or by
telephone at 414.276.5000.

ATTORNEY MAGER PRESENTS AT THE
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COLLABORATIVE FAMILY LAW COUNCIL OF
WISCONSIN SEMINAR

Attorney Gregory S. Mager presented at the Collaborative Family Law Council of Wisconsin’s
Second Saturday on October 11, 2014. The Council’s Second Saturday program is designed
to inform the general public regarding collaborative divorce.

Mr. Mager is a member of the Collaborative Family Law Council of Wisconsin, and a
shareholder with O’Neil Cannon

ATTORNEY MAGER PRESENTS AT WISCONSIN
STATE BAR’S WORKSHOP

Attorney Gregory S. Mager presented “Civil Procedure, Evidence, and Pretrial Discovery” and
“Temporary Hearings—A Panel Discussion” in August, 2014 at the State Bar of Wisconsin’s

33rd Annual Family Law Workshop in Sturgeon Bay, Wisconsin.

Mr. Mager is the Director of the Family Law Section of the State Bar of Wisconsin, and a
shareholder with O’Neil Cannon

BEST LAWYERS® HONORS 14 ATTORNEYS IN
2015

O’Neil, Cannon, Hollman, DeJong and Laing S.C. is pleased to announce that 14 lawyers have
been named to the 2015 Edition of Best Lawyers®, the oldest and most respected peer-
review publication in the legal profession.

Best Lawyers® has published their list for over three decades, earning the respect of the
profession, the media, and the public as the most reliable, unbiased source of legal referrals.
Its first international list was published in 2006 and since then has grown to provide lists in
over 65 countries.  Lawyers on the Best Lawyers in America® list are divided by geographic
region and practice areas. They are reviewed by their peers on the basis of professional
expertise, and undergo an authentication process to make sure they are in current practice
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and in good standing.

O’Neil, Cannon, Hollman, DeJong and Laing S.C. would like to congratulate the following
attorneys named to the 2015 Best Lawyers in America® list:

James G. DeJong – Corporate Law, Mergers and Acquisitions Law, and Securities/Capital
Markets Law
Seth E. Dizard – Bankruptcy and Creditor Debtor Rights/Insolvency and Reorganization
Law, and Litigation-Bankruptcy
Peter J. Faust – Corporate Law, and Mergers and Acquisitions Law
John G. Gehringer – Commercial Litigation, Construction Law, Corporate Law, and Real
Estate Law
Dennis W. Hollman – Corporate Law, and Trusts and Estates
Grant C. Killoran – Litigation-Health Care
Dean P. Laing – Commercial Litigation, Personal Injury Litigation-Plaintiffs, and Product
Liability Litigation-Defendants
Gregory W. Lyons – Commercial Litigation and Litigation-Insurance
Patrick G. McBride – Commercial Litigation
Thomas A. Merkle – Family Law
Steven J. Slawinski – Construction Law\

Since it was first published in 1983, Best Lawyers® has become universally regarded as the
definitive guide to legal excellence. Best Lawyers® is based on an exhaustive peer-review
survey. Over 52,000 leading attorneys cast more than 5.5 million votes on the legal abilities
of other lawyers in their practice areas. Lawyers are not required or allowed to pay a fee to
be listed; therefore inclusion in Best Lawyers® is considered a singular honor. Corporate
Counsel magazine has called Best Lawyers® “the most respected referral list of attorneys in
practice.”

EMPLOYMENT LAWSCENE ALERT: NLRB’S
GENERAL COUNSEL DETERMINES THAT
MCDONALD’S IS A JOINT EMPLOYER WITH ITS
FRANCHISEES

In a decision that could have far reaching implications for industries that rely on the
franchisor/franchisee business model, the NLRB’s General Counsel, Richard Griffin, Jr.,
determined that 43 unfair labor practices charges against McDonald’s, USA, LLC may move
forward under a “joint employer” theory finding that McDonald’s should be held liable along
with its independently owned franchisees based upon allegations that the franchisees
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violated worker’s rights in responding to workplace protests. The NLRB General Counsel’s
decision to move forward against McDonald’s not only attempts to extend liability under the
National Labor Relations Act to franchisors for acts of its franchisees, but it may also open the
door for unions to more easily organize multiple independently owned franchise locations
operating under agreement with a single franchisor.

The “joint employer” theory is a legal concept that treats two allegedly separate employers
as one. The “joint employer” theory does not depend upon the existence of a single
integrated enterprise, but, rather, assumes in the first instance that companies are “what
they appear to be” – independent legal entities that have merely chosen to handle jointly…
important aspects of their employer-employee relationship. Typically, a joint employer
relationship is found between two companies where the non-employing company actively
and significantly exerts control over the same employees on those matters governing the
essential terms and conditions of employment such as hiring, firing, discipline, supervisions,
and direction.

The NLRB General Counsel’s decision to target McDonald’s as a joint employer comes in
unison with big labor’s recent efforts to protest wage and benefits levels for fast food
workers. These recent protests over wages and benefits is big labor’s attempt to attack the
franchisor/franchisee business model by deeming independently owned stores to have the
deep pockets of its franchisors – ignoring the economic realities of the franchisor/franchisee
business model. For example, the SEIU has staged protests at different fast food
establishments across the country demanding wages as high as $15/hour for all fast food
workers based upon the fallacy that that such wages are appropriate given the corporate
franchisor’s finances. Wage demands of this type ignores the economics of operating an
independent and locally-owned franchise where wages and benefits are often set based upon
local market conditions as well as a franchisee’s own profit and loss rather than upon the
finances of its franchisor.

The NLRB General Counsel’s decision to move forward with complaints that attempts to now
treat McDonald’s as a joint employer with its franchisees provides ammunition to big labor to
further its war over wages and benefits against fast food franchisees by blurring the line
between a small independently and locally-operated franchisee and its affiliated large
corporate franchisor. In addition, with the NLRB willing to make clear that a corporate
franchisor can now be held liable for unfair labor practices as a joint employer with its
franchisees, it is only logical that the NLRB’s next step will be to permit unions to organize
fast food establishments based upon petitioned collective bargaining units that consist of
multiple franchisee locations of a single franchisor even though the locations are
independently owned and operated by different independent owners.

The NLRB General Counsel’s decision to treat McDonald’s as a joint employer does not
currently have the effect of law. Once the NLRB issues the complaints, these cases will have



to proceed through the adjudicative process leading up to a hearing before an administrative
law judge before the cases might reach the full National Labor Relations Board for a decision.

Given the political make-up of current NLRB members, political ideologies will definitely pave
the way for the NLRB’s General Counsel’s viewpoint on joint employer liability to prevail
against McDonald’s before the NLRB despite three decades of legal precedent that would
hold otherwise. Needless to say, the battle will not end at the NLRB, as it would be expected
that this issue will most likely wind-up before the U.S. Supreme Court who will make the
ultimate decision on this important issue.

At this point, the NLRB will try to achieve settlement with McDonald’s before proceeding to
hearing with these cases. It would be expected that McDonald’s will oppose any attempts to
settle these cases and try to move these cases beyond the NLRB and into the courts where
strong legal precedent has mostly rejected the joint employer theory for businesses set up
under the franchisor/franchisee business model. It is in the federal court system where
McDonald’s has the best opportunity to defeat the NLRB’s new approach against the fast food
and other industries that rely on the franchisor/franchisee business model.

We will keep you informed of these cases before the NLRB as they develop.

EMPLOYMENT LAWSCENE ALERT: EEOC ISSUES
UPDATED ENFORCEMENT GUIDANCE ON
PREGNANCY DISCRIMINATION

On July 14, 2014, the U.S. Equal Employment Opportunities Commission (“EEOC”) issued
updated enforcement guidance regarding the Pregnancy Discrimination Act (“PDA”) and the
Americans with Disabilities Act (“ADA”) as they apply to pregnant workers. The EEOC’s
guidance discusses a number of issues related to pregnancy discrimination and other
pregnancy related issues and provides insight into the agency’s interpretation of those issues
and employers’ obligations under the PDA and ADA relative to pregnant employees. The
EEOC also issued a question and answer sheet about the EEOC’s enforcement guidance and
pregnancy related issues and a fact sheet for small businesses.

Among a number of other issues, the EEOC’s guidance discusses:

•The PDA’s coverage as it relates to current pregnancy, past pregnancy, and a woman’s
potential to become pregnant or intended pregnancy.
•Discrimination based on lactation and breastfeeding and other medical conditions related to
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pregnancy or child birth.
•When employers may be required to provide light duty for pregnant employees.
•The prohibition against forcing an employee to take leave because she is pregnant and
other issues related to parental leave.
•When employers may have to provide reasonable accommodations to employees with
pregnancy-related impairments.
•Other legal requirements affecting pregnant workers, such as the Family and Medical Leave
Act and Section 4207 of the Patient Protection and Affordable Care Act (requiring employers
to provide “reasonable break time” for breastfeeding employees to express breast milk).
•The EEOC’s proffered best practices for employers in handling pregnancy-related matters in
the workplace.

The EEOC’s updated guidance provides a clear indication of the EEOC’s position and
interpretation relative to the PDA and ADA as they relate to pregnancy discrimination and
other pregnancy related issues in the workplace. While this guidance may provide some
insight into the agency’s position and likely enforcement efforts, employers should remember
that it is merely guidance and does not have the force and effect of law.

One of the more controversial elements of the EEOC’s new guidance arises from the EEOC’s
position that employers’ failure to treat pregnant employees the same as non-pregnant
employees similar in their ability or inability to work is a violation of the PDA. This becomes
problematic for employers who have traditionally reserved light duty positions for workers
with restrictions resulting from an on-the-job injury while not providing light duty to
employees who have similar temporary restrictions. The EEOC takes the position that the
PDA requires employers who offer light duty work to employees who have restrictions
resulting from injury on the job to offer that same light duty work to a pregnant employee
with the same restrictions.

In light of this new guidance, employers should reevaluate their practices and policies related
to pregnancy and pregnancy-related issues, especially with regard to requests for
accommodation, and more carefully consider each and every employment action and
decision involving pregnancy in the workplace.

EMPLOYMENT LAWSCENE ALERT: IS YOUR
BUSINESS EXPOSED TO LIABILITY FOR YOUR
COMPANY’S LEASED EMPLOYEES/TEMPORARY
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WORKERS?

ATTORNEY GRANT C. KILLORAN ELECTED TO
THE AMERICAN BAR ASSOCIATION HOUSE OF
DELEGATES

The law firm of O’Neil, Cannon, Hollman, DeJong and Laing S.C. is pleased to announce that
Grant C. Killoran recently was elected by the State Bar of Wisconsin to serve a two-year term

as one of its five Delegates to the American Bar Association House of Delegates.

The House of Delegates is the policy-making body of the ABA.  Control and administration of
the ABA is vested in the House of Delegates.   Established in 1936, the House of Delegates
has over 500 members and its actions become the official policy of the ABA, the nation’s
largest lawyer association.

Mr. Killoran previously served as a Delegate to the ABA House of Delegates from 1997-1999
and 2003-2009.

Mr. Killoran is a shareholder with and the Chair of O’Neil, Cannon, Hollman, DeJong and
Laing’s Litigation Practice Group.  He has diverse trial experience, focusing on complex
business and health care disputes.

EMPLOYMENT LAWSCENE ALERT: U.S.
SUPREME COURT UNANIMOUSLY REJECTS
PRESIDENT’S NLRB APPOINTMENTS

Earlier this year, we alerted employers when the U.S. Supreme Court heard oral arguments in
National Labor Relations Board v. Noel Canning, a case involving the President’s appointment
of three members to the National Labor Relations Board (“NLRB”) without U.S. Senate
approval while the U.S. Senate was on break.

Today, Thursday, June 26, 2014, the U.S. Supreme Court unanimously held that the President
exceeded his authority in appointing those three members to the NLRB while the U.S. Senate
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was on an extended holiday break. Although the Supreme Court ultimately found that the
President does indeed have the power under the U.S. Constitution to make “recess
appointments” during breaks between formal sessions of the Senate and also during breaks
in the midst of a formal session, the Senate breaks during which the President made his
appointments to the NLRB were not considered to be in a formal “recess” within the meaning
of the Constitution.

The Supreme Court’s decision in Noel Canning opens the door for both employers and unions
to call into question hundreds of decisions issued by the NLRB in recent years. This could
force the NLRB to revisit certain of its decisions and may force the Board to issue new
decisions in those matters. We will continue to keep you informed of the latest developments
and effects of the Supreme Court’s decision in Noel Canning.

OCHDL ATTORNEYS RECOGNIZED AS LEADING
LAWYERS IN M MAGAZINE

M Magazine (July 2014) just listed its “Leading Lawyers” in the Milwaukee area, and the list
includes the following nine attorneys from O’Neil, Cannon, Hollman, DeJong and Laing S.C.:

•  Jim DeJong (Business)
•  Pete Faust (Corporate/Incorporation)
•  Grant Killoran (Health Care)
•  Dean Laing (Litigation)
•  Greg Mager (Family)
•  Patrick McBride (Insurance)
•  Randy Nash (Litigation)
•  Peter Walsh (Estate Planning)

In selecting the “Leading Lawyers” in the Milwaukee area, M Magazine utilized the services of
Avvo, a Seattle-based company that rates all attorneys on a 10-point scale, factoring in peer
endorsements, experience, education, training, speaking, publishing, and awards.
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