
EMPLOYMENT LAWSCENE ALERT: ACTION
REQUIRED BY AUGUST 31, 2020 FOR CERTAIN
RETIREMENT-RELATED CARES ACT RELIEF

An August 31, 2020 deadline applies both to individual retirement account participants who
want to repay a required minimum distribution received in 2020 and to employer plan
sponsors who wish to reduce or suspend certain 401(k) or 403(b) safe harbor employer
contributions. Details on each of these special tax relief provisions are summarized below.

Employers and individuals who wish to avail themselves of these special tax relief provisions
should take prompt action.

Deadline for Repayment of Certain Waived 2020 Required Minimum Distributions

As we’ve described previously, tax law generally requires a 401(k), 403(b), or 457(b)
retirement plan participant, or IRA owner, to take required minimum distributions (RMDs)
annually once the owner reaches age 72 (or 70 ½ under the SECURE Act).

In late March 2020, the CARES Act waived the requirement to take an RMD from a retirement
plan or IRA in 2020.  For retirement account owners who had already taken 2020 RMDs and
did not need them, the CARES Act provided a way to return them. Although RMDs are not
usually eligible for rollover treatment, the CARES Act repayment mechanism is to treat the
waived RMDs as if they are distributions eligible for rollover. Instead of actually rolling the
amount over to a different plan, however, the CARES Act permits a 2020 waived RMD amount
to be repaid only to the same account that paid it out. Any repayment, as described in the
CARES Act, was required to take place within the standard 60-day window for making a
rollover from one tax-favored account into another.

Because the CARES Act was passed in late March, the 60-day repayment period had by then
already expired for those who had taken an RMD in early January 2020. The more recent IRS
Notice 2020-51 extends the 60-day window period, so that any waived RMDs received on or
after January 1, 2020 may now be repaid, provided that such repayment occurs by August
31, 2020.

Employer plan sponsors may also wish to review whether their plan document should be
amended by the deadline to accept RMD repayments if their participant population desires to
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repay previously-distributed 2020 RMDs to the plan.

Employer Deadline to Reduce or Suspend 401(k) or 403(b) Safe Harbor
Contributions

In a separate announcement, Notice 2020-52, the IRS has provided special relief to employer
plan sponsors of 401(k) and 403(b) retirement plans who wish to make a mid-year reduction
or suspension of safe harbor nonelective employer contributions.  The ability to take such
action expires on August 31, 2020 and should be properly documented as of that date.

Background

More and more employer sponsors of workplace retirement plans, in recent years, have
chosen to adopt a “safe harbor” employer contribution feature. The key advantage of safe
harbor status for a tax-qualified retirement plan is that the plan is deemed to treat highly and
non-highly compensated employees fairly, with respect to one another. It is therefore exempt
from the otherwise applicable annual nondiscrimination testing.

In exchange for safe harbor status and the perk of avoiding complex and sometimes costly
nondiscrimination testing, a safe harbor plan must meet certain requirements, including
committing to provide a minimum employer contribution or formula, immediate vesting of
the contributions, and the provision of an informational notice regarding the contributions
before the beginning of the plan year (a safe harbor notice).

The Safe Harbor 12-Month Rule

Typically, once a safe harbor provision is adopted for a retirement plan, it must be in effect
for all 12 months of the plan year. This requirement is intended to prevent employers from
avoiding nondiscrimination testing if they do not honor the corresponding requirement to
contribute to the plan for the benefit of participants.

Generally, there are two exceptions to the 12-month rule that permit a mid-year suspension
or reduction of the safe harbor contribution:

The first applies if the employer is operating at an economic loss for the plan year.1.
The second applies if the safe harbor notice explicitly reserves to the employer the right2.
to amend, reduce, or suspend the safe harbor contribution during the year.

Under either exception, an additional notice of amendment, reduction, or suspension must be
provided to all participants at least 30 days in advance of the effective date of such action.
As a result of any mid-year change to a safe harbor contribution, a plan is required to pass
nondiscrimination testing in lieu of relying on the safe harbor testing exemption for the year.



Temporary Relief Related to Mid-Year Safe Harbor Nonelective Contribution
Changes and Notices

IRS Notice 2020-52 provides special relief under which employers may make a prospective
mid-year suspension or reduction of safe harbor nonelective contributions to 401(k) and
403(b) plans after March 13, 2020, for the balance of the year, regardless of whether the
employer has satisfied either the requirement of incurring an economic loss or of previously
providing a safe harbor notice reserving the right to change contributions.

Additionally, for safe harbor nonelective contribution plans, rather than providing the revised
safe harbor notice at least 30 days before the effective date of the suspension or reduction,
the notice must be provided by August 31, 2020.

This relief is time-limited, however. To take advantage of these special rules, a plan
amendment  suspending or reducing the safe harbor contribution must be adopted by August
31, 2020.

Note that the relief provided in IRS Notice 2020-52 does not apply to a mid-year reduction of
401(k) safe harbor matching contributions. This is because of the IRS’s view that matching
contribution levels as communicated to employees directly affect employee decisions
regarding elective contributions and should therefore not be changed.

Note also that this article does not address the implications of certain SECURE Act changes to
the safe harbor notice requirement, of the impact of IRS Notice 2020-52 thereon.

Conclusion

The temporary relief provided in IRS Notices 2020-51 and 2020-52 will respectively assist
individual taxpayers seeking to avoid taking RMDs in 2020, and employer plan sponsors
seeking 2020 cost reductions. In either case, action to take advantage of the relief must be
taken by August 31, 2020.

The attorneys of the Labor & Employment Group of O’Neil, Cannon, Hollman, DeJong & Laing
S.C. are actively monitoring COVID-19 developments and are available to assist employers
with related employment law and employee benefit plan compliance matters. Please contact
us if you need assistance in amending your employer-sponsored retirement plan to
accommodate mid-year safe harbor changes or the return of 2020 RMDs.


