EMPLOYMENT LAWSCENE ALERT: DOL ISSUES
FFCRA REGULATIONS ON PAID LEAVE

Yesterday, the Department of Labor (“DOL”) published its temporary rules regarding Paid
Leave under the Families First Coronavirus Response Act (“FFCRA”). The 124-page temporary
rule, which is immediately in effect, provided much of the same information we have already
seen under the questions and answers DOL has been publishing, but also clarified some
additional matters. The highlights:

e What is a “Federal, State, or local quarantine or isolation order”?

o This includes “shelter in place” and “safer at home” orders. However, if such an
order does not prevent the employee from attending work or if, because of such
order, the employer is closed, the employee is not eligible for paid leave. So, if a
business is considered “essential” under state orders and employees are allowed
to travel to work, employees would not be entitled to paid leave due to such order
under the FFCRA. Similarly, if employees are able to telework, a “shelter in place”
or “safer at home” order would not prevent them from working remotely and
would not entitle them to paid leave. Finally, employers that are completely closed
due to such orders also would not have to provide employees with paid sick leave
if there is no work for the employee to perform.

» What does it mean that an employee has been advised by a healthcare provider to self-
quarantine?

o This includes advice that the employee self-quarantine because he or she has
coronavirus, may have coronavirus, or is particularly vulnerable to COVID-19. This
may include employees who are older, pregnant, or suffer from particular medical
conditions. However, employers should not make an assumption that any
individual is unable to work based on their protected class (e.g., age, pregnancy,
disability).

» What does ability to telework mean?

o This requires that the employer have work for the employee to perform, that the
employer permits the employee to perform that work remotely, and there are no
extenuating circumstances that would prevent the employee from performing that
work.

e Who is an “individual” that the employee can care for and receive sick leave?

o An immediate family member, a roommate, or a similar person with whom the
employee has a relationship that creates an expectation that the employee would
care for the individual if he or she self-quarantined or was quarantined.

» What does caring for a son or daughter whose school or place of childcare is closed
mean?

o This leave is not available if another suitable person is available who can care for
the child during the period of leave.

* Can an employee take intermittent leave under the FFCRA?

o In all situations, the employer and the employee must agree to intermittent leave;

it is not required. Additionally, in instances where an employee is working at the
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employer’s facility (i.e., is not teleworking), intermittent leave can only be used to
care for a child whose school or place of childcare is closed or whose childcare
provider is unavailable due to COVID-19.

» Can employers require that employees use other paid leave while on EFMLA?

o During the final 10 weeks of EFMLA, an employer may not require the substitution
of paid leave. During these ten weeks, the sides may agree that available paid
leave can supplement the 2/3 pay, such that the employee receives full pay.
However, during the first two weeks of EFMLA, an employer may require
substitution of paid leave. Therefore, employers can require that, during the first
two weeks of EFMLA, employees use their paid sick leave under the FFCRA and
any available paid leave, such that use of the additional leave would bring
employees to their full wages. Employers should remember, however, that the tax
credit will only be paid for 2/3 of the employee’s wages, up to $200 per day.

e What are the notice requirements under the EFMLA?

o Employers are not required to respond to an employee’s requests for EFMLA with
the Notices of Rights and Eligibility and Designation Notices as they must with
normal FMLA. However, employers should have an FFCRA request form that
requests information and documentation regarding the request for leave. This will
allow employers to provide such information to the IRS so that they can receive
the tax credits under the FFCRA. Additionally, employers must retain this
documentation for four years.

O’Neil, Cannon, Hollman, DeJong and Laing remains open during this time and is here to help.
We encourage you to reach out with any questions, concerns, or legal issues you may have,
including those related to coronavirus or the drafting of FFCRA policies or leave request
forms.

CAN PAYMENTS TO INDEPENDENT
CONTRACTORS BE INCLUDED IN CALCULATING
PAYROLL COSTS UNDER THE PAYCHECK
PROTECTION PROGRAM? UNCERTAINTY EXISTS.

On March 31, 2020, the Small Business Administration (SBA) posted guidance on the
Paycheck Protection Program (PPP). This guidance follows the passage of the CARES Act, and
the guidance includes the PPP loan application, which can be found here on the U.S.
Department of the Treasury website, along with information sheets for borrowers and
lenders.

Based on the application and the information sheets, uncertainty exists as to whether
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borrowers can include payments to independent contractors when calculating payroll costs
(as defined in the CARES Act) on their PPP applications. Although the text of the CARES Act
appears to contemplate including payments to independent contractors in payroll costs, the
additional guidance suggests that payments to independent contractors from a borrower will
not be included in calculating payroll costs. However, the SBA has not yet provided definitive
guidance on this issue. Accordingly, borrowers should consult their advisors, including their
bank, when calculating payroll costs and should specify in their PPP loan application how their
payroll costs were calculated.

The attorneys at O’'Neil, Cannon, Hollman, DeJong and Laing are closely monitoring all
guidance released from the SBA. For questions or further information relating to the
Paycheck Protection Program, please speak to your regular OCHDL contact, or the author of
this article, attorney Jason Scoby.

EMPLOYMENT LAWSCENE ALERT: ROADMAP
EMERGES FOR CLAIMING THREE TYPES OF
EMPLOYER TAX CREDITS ALLOWED UNDER
COVID-19 STIMULUS LAWS

Under a flurry of recent legislation, Congress has created several tax credits to reimburse
employers for paying certain types of wages during the COVID-19 outbreak in 2020. Until
now, the precise mechanism for claiming these tax credits has been unclear. With the March
30 IRS issuance of guidance and a draft version of Form 7200, however, the process by which
employers may realize the tax relief is coming into view.

With respect to tax credits for the cost of: (1) emergency paid sick leave; (2) expanded family
medical leave; and (3) employee retention payments, we now know that eligible employers
can reduce the amount of employer payroll taxes otherwise required to be deposited with the
IRS. Specified payroll taxes can be reduced dollar-for-dollar by the amount of credit-eligible
wages paid. The reduction in employer payroll taxes will be reflected on the employer’s
quarterly payroll tax returns, using the appropriate form from the 941 series. To the extent
that the amount of the available tax credit exceeds the total amount of payroll tax deposits,
however, an employer may use Form 7200, entitled “Advance Payment of Employer Credits
Due to COVID-19,” to request expedited payment of the excess credit amount.

Emergency Paid Sick Leave and Expanded FMLA Leave
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We have previously described the emergency paid sick leave and expanded family medical
leave required to be provided to qualifying employees between April 1, 2020 and December
31, 2020. These expanded types of leave were implemented by the Families First
Coronavirus Response Act (FFCRA), which also provided for employer tax credits to reimburse
employers for 100% of the cost of corresponding wages paid.

Employee Retention Credit

The newer employee retention credit (described in more detail here) is available to eligible
employers under the Coronavirus Aid, Relief, and Economic Security Act (CARES Act) and is
designed to encourage businesses to keep employees on their payrolls.

The amount of the refundable employee retention tax credit is 50% of up to $10,000 in
wages paid, per employee, between March 12, 2020 and December 31, 2020 by an eligible
employer whose business has been financially impacted by COVID-19. Some limits based
upon employer size apply to the number of employees for whom the credit may be claimed.
The class of employers eligible for the credit excludes state and local government employers,
as well as employers who take small business loans under the Paycheck Protection Program.

For purposes of the employee retention credit, an eligible employer of any size (including a
tax-exempt organization) will be deemed to have been financially impacted by COVID-19 if:

1. the employer’s business has been fully or partially suspended by government order due
to COVID-19 during a 2020 calendar quarter; and

2. the employer’s gross receipts are below 50% of the comparable quarter in 2019. Once
the employer’s gross receipts exceed 80% of a comparable quarter in 2019, then
eligibility for the credit is extinguished as of the immediately following quarter.

Note that while an employer is permitted to receive tax credits for emergency paid sick leave
and expanded family medical leave under the FFCRA, as well as for the CARES Act employee
retention payments, these tax credits cannot be applied to the same wages.

APPLICATIONS FOR PAYCHECK PROTECTION
PROGRAM LOANS NOW AVAILABLE

Applications for loans under the Paycheck Protection Program (PPP) are now available. The
application can be found here. The completed application and the required documentation
should be submitted to an approved lender as soon as possible and prior to June 30, 2020.
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The Small Business Administration also provided additional information regarding PPP loans:

1. Any loan will be fully forgiven if the funds are used for payroll costs, interest on
mortgages, rent, and utilities; however, the SBA indicated that due to the high demand
for these loans, it is anticipated that at least 75% of the forgiven amount must have
been used for payroll costs.

2. All payments are deferred for a period of six months; however, interest will continue to
accrue over this period.

3. Any portion of the loan not forgiven will have a maturity date of two years and an
interest rate of 0.5% (The CARES Act provided for a maturity of not more than 10 years
and an interest rate of not more than 4%).

4. No collateral or personal guarantees are required.

5. Neither the government nor lenders will charge small businesses any prepayment
penalties or fees.

When can you apply?

« Starting April 3, 2020, small businesses and sole proprietorships can apply for PPP loans
through SBA lenders.

e Starting April 10, 2020, independent contractors and self-employed individuals can
apply for PPP loans through SBA lenders.

e Other regulated lenders will be available to make the PPP loans as soon as they are
approved and enrolled in the program.

O’Neil, Cannon, Hollman, DeJong and Laing remains open and ready to help you. For
questions or further information relating to the Paycheck Protection Program, please speak to
your regular OCHDL contact, or the author of this article, attorney Jason Scoby.

SMALL BUSINESS ADMINISTRATION LOAN
RELIEF OPPORTUNITIES IN RESPONSE TO THE
CORONAVIRUS PANDEMIC

On March 27, 2020, President Trump signed the Coronavirus Aid, Relief, and Economic
Security Act (CARES Act) in response to the coronavirus pandemic.

The CARES Act directs $349 billion towards job retention and business operating expenses by
allowing small businesses to obtain forgivable loans of up to $10 million to be used for
payroll, rent, health benefits, retirement benefits, utilities and other expenses (referred to as
the Paycheck Protection Program).
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Click here for an article authored by attorney Jason Scoby of OCHDL which summarizes the
key provisions relating to the Paycheck Protection Program, including requirements as to
eligibility, use, and forgiveness of loans obtained thereunder.

You will soon be able to apply for a Paycheck Protection Program Loan at any lending
institution that is approved to participate in the program through the existing SBA 7(a)
lending program as well as additional lenders approved by the Department of Treasury.
Businesses are eligible to apply for loans under this program through June 30, 2020.

As an alternative to or prior to obtaining a loan under the Paycheck Protection Program, the
SBA offers small businesses an opportunity to apply for other economic relief in light of the
coronavirus pandemic:

Economic Injury Disaster Loans and Loan Advance

The SBA’s Economic Injury Disaster Loan program provides small businesses the ability to
obtain working capital loans of up to $2 million, which can provide vital economic support to
small businesses to help overcome the temporary loss of revenue they are experiencing.

Small business owners may immediately apply for an Economic Injury Disaster Loan advance
of up to $10,000. Funds will be made available within three days of a successful application
and will not have to be repaid.

If you receive an Economic Injury Disaster Loan related to coronavirus prior to the date which
the Paycheck Protection Program becomes available, you may be able to refinance the
Economic Injury Disaster Loan into the Paycheck Protection Program Loan for loan
forgiveness purposes. However, you may not take out an Economic Injury Disaster Loan and
a Paycheck Protection Program Loan for the same purposes. Remaining portions of the
Economic Injury Disaster Loan, for purposes other than those laid out in loan forgiveness
terms for a Paycheck Protection Program Loan, would remain a loan.

To apply for a COVID-19 Economic Injury Disaster Loan, click here.

SBA Debt Relief

The SBA Debt Relief program provides a reprieve to small businesses as they overcome the
challenges created by the coronavirus crisis.

Under this program:
» The SBA will pay the principal, interest and fees of new 7(a) loans issued prior to

September 27, 2020 for a period of six months.
e The SBA will pay the principal, interest and fees of current 7(a) loans for a period of
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six months.

SBA Express Bridge Loans

The SBA’s Express Bridge Loan Pilot Program allows small businesses who currently
have a business relationship with an SBA Express Lender to access up to $25,000 with less
paperwork. These loans can provide vital economic support to small businesses to help
overcome the temporary loss of revenue they are experiencing as a result of the coronavirus
and can be a term loan or used to bridge the gap while applying for an Economic Injury
Disaster Loan. If a small business has an urgent need for cash while waiting for a decision
and disbursement on an Economic Injury Disaster Loan, they may qualify for an SBA Express
Disaster Bridge Loan. Find an Express Bridge Loan Lender by connecting with your local SBA
District Office.

O’Neil, Cannon, Hollman, DeJong and Laing remains open and ready to help you. For
questions or further information relating to SBA loan relief, please speak to your regular
OCHDL contact, or the author of this article, attorney John Schreiber.

TAX AND WEALTH ADVISOR ALERT: WISCONSIN
ISSUES SMALL BUSINESS SALES AND USE TAX
EXTENSION

The Wisconsin Department of Revenue (DOR) has announced immediate help for small
businesses on sales taxes in response to COVID-19. Small businesses can immediately
request a one-month extension to file sales and use tax returns due March 31, 2020 until
April 30, 2020 and due April 30, 2020 until June 1, 2020. The DOR will not assess late filing
fees or penalties if sales and use tax returns are filed by April 30 or June 1. By law, payments
are due March 31 and April 30 and 12% interest (lowered from 18%) will accrue beginning on
the due date, unless the legislature changes the law to allow the DOR to waive interest.
Extension requests should be sent to DORRegistration@wisconsin.gov.

SBA ELIMINATES SIX MONTHS OF LOAN
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PAYMENTS FOR CERTAIN EXISTING SBA LOANS

The Small Business Administration (SBA) will pay (and relieve the borrower of any obligation
to pay) the principal, interest, and any associated fees that are owed on certain existing SBA
7(a) loans for a six-month period starting on the next payment due date. Loans currently in
deferment would be entitled to an additional six months of payment by the SBA beginning
with the next payment. Loans made within six months after the enactment of the legislation
would also qualify for six months of deferral payments by the SBA. This opportunity does not
apply for new “Paycheck Protection Program” loans made under the CARES Act, which was
previously discussed here. Borrowers with existing SBA 7(a) loans should contact their
current SBA lender to learn more about this opportunity.

O’Neil, Cannon, Hollman, DeJong and Laing remains open and ready to help you. For
questions or further information relating to the CARES Act, please speak to your regular
OCHDL contact, or the author of this article, attorney Jason Scoby.

EMPLOYMENT LAWSCENE ALERT: DOL UPDATES
GUIDANCE ON FFCRA COMPLIANCE

On Monday, March 30, 2020, the U.S. Department of Labor (DOL) issued further guidance for
employers on the Families First Coronavirus Recovery Act (FFCRA). You can find the updated
DOL guidance here.

For private sector employers, the updated DOL guidance does the following:

1. Updates Q #8 clarifying the regular rate calculation when it includes commissions, tips,
or piece rates;

2. Updates Q #15 regarding what records employers need to keep when an employee
takes paid leave;

3. Updates Q #16 regarding what information an employee must provide his or her
employer when taking paid leave;

4. Adds Q #38 describing which employees are eligible for paid sick leave and expanded
family and medical leave;

5. Adds Q #39 clarifying who is a “covered employer” that must provide paid leave;

6. Adds Q #40 clarifying who is a son or daughter;

7. Adds Q #41 and #42 explaining what employees should do if their employer denies
them paid leave;

8. Adds Q #43 describing an employee’s right to restoration to their job position after
taking paid leave;
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11.

12,

13.

14,

15.

16.

17.

18.

19.

20.
21.

22.

Adds Q #44 describing the amount of leave an eligible employee is entitled to within a
12-month period under the Family and Medical Leave Expansion Act (FMLEA);

Adds Q #45 explaining how much leave an employee can take under the FMLA over the
next 12 months after taking leave under the FMLEA,;

Adds Q #46 answering whether paid sick leave counts against other types of paid sick
leave;

Adds Q #47 answering whether an employee can use paid sick leave and expanded
family and medical leave together for any COVID-19 related reasons;

Adds Q#48 defining who is a full-time employee under the Emergency Paid Sick Leave
Act;

Adds Q#49 defining who is a part-time employee under the Emergency Paid Sick Leave
Act;

Adds Q #50 answering whether the definition of a covered employed under the FMLA
applies to defining a covered employer under the FMLEA,;

Adds Q #51 answering whether employees in a waiting period for health insurance
coverage will have effective coverage if the waiting period expires while the employee
is on paid leave;

Adds Q #52-54 providing additional guidance to public sector employers;

Adds Q #55 defining who is a “health care provider” for purposes of providing advice
for an individual to self-quarantine;

Adds Q #56 defining who is a “health care provider” as to who may be excluded by
their employer from paid sick leave or expanded family and medical leave;

Adds Q #57 defining who is an emergency responder;

Adds Q #58 answering when the small business exemption applies to exclude a small
business from the provisions of the Emergency Paid Sick Leave Act and FMLEA; and
Adds Q #59 answering when a small employer is exempt from the requirements to
provide paid sick leave or expanded family and medical leave.

We will continue to provide you with updates from the U.S. Department of Labor regarding
FFCRA compliance as they are released.

PRACTICAL CONSIDERATIONS IN LIGHT OF
EVICTION AND FORECLOSURE STAY

On Friday afternoon, Governor Tony Evers and Secretary-designee Andrea Palm issued
Emergency Order #15, a Temporary Ban on Evictions and Foreclosures. The Order generally
prevents the commencement and continuation of eviction and foreclosure proceedings
statewide for a period of 60 days commencing March 27, 2020. The Order raises some
practical considerations for landlords and tenants alike.[1]

The Order contains several provisions that alter the traditional landlord-tenant relationship.
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Principally, landlords are prohibited from initiating measures to remove tenants from the
leased premises. Landlords may not issue notices terminating tenancy, commence civil
actions for eviction, or deliver writs of restitution to the sheriff. A narrow exception to this
general bar applies. The bar does not prevent landlords from taking legal action based on
non-monetary defaults if the basis for the termination of tenancy is that a failure to do so
“will result in an eminent threat of serious physical harm to another person.” In that event,
any notice served, action commenced, or writ delivered by a landlord must be accompanied
by an affidavit from an individual with personal knowledge detailing the reasonable belief of
eminent threat of serious physical harm that would result if action is not taken.

Importantly, the Order does not work to authorize a period of holdover for a tenant, nor does
the Order relieve a tenant from any of its obligations under a lease, including a tenant’s
responsibility to pay rent.

While the Order works to prevent a near-term spike in eviction proceedings resulting from the
economic effects of COVID-19, landlords’ eviction-based remedies will be restored eventually.
This underscores the importance, for both landlords and tenants, of finding practical solutions
to potential rental problems.

One of the first things that landlords and tenants should consider is whether there is business
interruption insurance available to cover rental payments. Business interruption coverage
can be triggered by unforeseen events that cause business losses. Each policy is unique and
should be carefully examined by a qualified professional to determine whether a claim can be
made.

If business interruption coverage is not available, landlords and tenants will need to make
alternative payment arrangements until each tenant’s business stabilizes. The parties may
wish to amend their leases so that payment for less than the current rental rate does not
constitute an event of default. Repayment of the rental arrearage should also be specified so
that parties have a clear understanding of the new terms of the lease. Because most leases
contain a clause that requires any modifications of the lease to be in writing, parties to a
lease should be careful to properly document all of their modifications in a lease amendment
that satisfies the Statute of Frauds, Section 706.02, Wis. Stats.

Whether you are a landlord or a tenant experiencing lease issues as a result of the economic
effects of COVID-19, our experienced legal team at O’Neil Cannon can answer your lease
questions and protect your interests.

[1] This article focuses on leasehold interests, but the Order also has practical implications
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for mortgagees and mortgagors. Mortgagees are prevented from commencing foreclosure
actions and scheduling sheriff's sales, and sheriffs are prevented from conducting sheriff’s
sales and acting on writs of assistance. The only exception to this general bar is for

abandoned property pursuant to Section 846.102, Wis. Stats. Mortgagees and mortgagors
should consider how their remedies and statutory timelines may be affected by the Order.

TAX AND WEALTH ADVISOR ALERT: BUSINESS
TAX PROVISIONS IN CARES ACT

On March 27, 2020, President Trump signed the Coronavirus Aid, Relief, and Economic
Security Act (CARES Act). This article summarizes the tax relief provisions for businesses
other than the payroll tax relief provisions that are contained in the Act.

Modifications to Net Operating Losses (NOLs)

The use of NOLs for businesses will be expanded with two amendments to Internal Revenue
Code (IRC) Section 172(a). One amendment repeals the taxable income limitation for NOLs
and the other modifies the rules relating to NOL carrybacks.

Taxable Income Limitation

Old Law: IRC Section 172(a) provides that the amount of the NOL deduction is equal to the
lesser of; (1) the aggregate of NOL carryovers to such year and NOL carrybacks to such year,
or (2) 80% of taxable income computed without regard to the deduction allowable in this
section. As a result, NOLs are currently subject to a taxable-income limitation and they
cannot fully offset income.

New Law: The CARES Act temporarily removes the 80% taxable-income limitation to allow
an NOL to fully offset income. This temporary provision applies to NOLs incurred in the 2018,
2019, or 2020 tax years.

Carrybacks

Old Law: Code Sec. 172(b)(1) provides that, except for farming losses and losses of property
and casualty insurance companies, an NOL for any tax year is carried forward to each tax
year following the tax year of the loss, but it cannot be carried back to any tax year
preceding the tax year of the loss.

New Law: The CARES Act provides that NOLs from tax years after Dec. 31, 2018 and before
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Jan. 1, 2020 can be carried back to offset prior year income for 5 years.
Modification of Limitation on Losses for Taxpayers Other than Corporations

Old Law: In general, IRC Section 461 limits excess business losses on all noncorporate
taxpayers—e.g., passthroughs and sole proprietors —to $250,000 ($500,000 married filing
jointly). This limitation is effective for taxable years beginning after December 31, 2017and
before January 1, 2026.

New Law: The CARES Act temporarily removes this loss limitation for noncorporate
taxpayers so they can deduct excess business losses arising in 2018, 2019, and 2020. The
CARES Act also allows the carryover of losses into subsequent taxable years.

Credit for Corporate Prior Year AMT Accelerated

Old Law: The Tax Cuts and Jobs Act of 2017 (TCJA) repealed the alternative minimum TAX
(AMT) for corporations but provided that any corporation that paid AMT is eligible for an AMT
credit under Section 53(b). The AMT credit can be applied against regular tax liability in later
years, subject to certain reductions. Section 53(e) provides corporations with a refund for
corporate AMT credits not used to reduce regular tax liability. For tax years beginning in
2018, 2019, and 2020, to the extent that AMT credit carryovers exceed regular tax liability,
50% of such excess AMT credit carryovers will be refundable.

New Law: With the CARES Act changes, corporations with AMT credits will be able to claim a
refund for 100% of the credit in 2019.

Modifications of Limitations on Business Interest

Old Law: The TCJA modified IRC Section 163(j) to generally limit the amount of business
interest allowed as a deduction to 30% of adjusted taxable income.

New Law: The CARES Act will allow taxpayers to deduct more interest expense by
temporarily increasing the limitation on the deductibility of interest expenses from 30% to
50% for tax years 2019 and 2020. However, under a special rule for partnerships, the
increase in the limitation will not apply to partners in partnerships for 2019 (it applies only in
2020).

Technical Correction for Bonus Depreciation for Qualified Improvement Property

Old Law: The TCJA amended IRC Section 168 to allow 100% additional first-year depreciation
deductions (“100% Bonus Depreciation”) for certain qualified property. However, in the final
draft there was a technical error that made property called qualified improvement property
(“Ql Property”) ineligible for 100% Bonus Depreciation.



New Law: The CARES Act provides a correction to this technical error under the TCJA,
thereby making QI Property eligible for 100% Bonus Depreciation. This will allow taxpayers
that make or have made improvements to their facilities to deduct those costs immediately
rather than depreciating those costs over a period of 39 years. The correction is effective as
of the enactment of TCJA, (i.e. for property placed in service after Dec. 31, 2017) so
taxpayers can amend returns for costs that were previously depreciated.

Modifications of Limitations on Charitable Contributions

Old Law: Under IRC Section 170(b)(2)(A), a corporation’s charitable deduction cannot exceed
10% of its taxable income. Any excess is carried over for a period of 5 years.

New Law: Starting with the 2020 tax year, the CARES Act will increase the taxable income
limitation from 10% to 25% allowing corporations to deduct more of their charitable
contributions.

O’Neil, Cannon, Hollman, DeJong and Laing remains open and ready to help you. For
questions or further information relating to the CARES Act, please speak to your regular
OCHDL contact or attorney Britany E. Morrison.


https://www.wilaw.com/attorneys/britany-e-morrison/

