DEAN P. LAING NAMED 2019 BEST LAWYERS
“LAWYER OF THE YEAR®"”

O’Neil Cannon is pleased to announce that Attorney Dean Laing was recently selected as the
2019 “Lawyer of the Year” for Product Liability Litigation-Defendants in the Milwaukee area.
This is the third time that Best Lawyers has recognized Dean as the “Lawyer of the Year.” In
2016 he was selected for the honor in Product Liability Litigation-Defendants, and in 2012 he
was selected for the honor in Personal Injury Litigation. Dean is believed to be the only
attorney in Wisconsin to receive “Lawyer of the Year” as both a plaintiff's attorney and a
defense attorney.

Only a single lawyer in each practice area and designated metropolitan area is honored as
the “Lawyer of the Year,” making this accolade particularly significant. These lawyers are
selected based on particularly impressive voting averages received during the peer-review
assessments.

Receiving this designation reflects the high level of respect a lawyer has earned among other
leading lawyers in the same communities and the same practice areas for their abilities, their
professionalism, and their integrity.

In addition to the Lawyer of the Year award, Attorney Laing was also listed in the 2019 Edition
of The Best Lawyers in America in three categories: Commercial Litigation, Personal Injury
Litigation-Plaintiffs, and Product Liability Litigation-Defendants.

Since the list was first published in 1983, Best Lawyers has become universally regarded as
the definitive guide to legal excellence.

#METOO: SEXUAL HARASSMENT CLAIMS AND
MISCONDUCT

Wisconsin attorneys Sara Geenen and Erica Reib discuss the duties and risks for both
employers and employees seeking to protect themselves.
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FAMILY SECURES LARGE SETTLEMENT IN
CONTENTIOUS INHERITANCE DISPUTE

The extended family of a reclusive millionaire secured a large settlement on the eve of trial.
As reported by the Milwaukee Journal Sentinel, when LeRoy Ern died at the age of 92, he
purportedly left his entire $1.6 million estate to his financial advisor. At the time of the
changes, Mr. Ern suffered from dementia and lived the life of a hermit. According to the
allegations, soon after meeting the financial advisor, Mr. Ern nominated the financial advisor
as his financial and health care power of attorney. Eventually, the financial advisor obtained
an interest in 100 percent of Mr. Ern’s estate upon Mr. Ern’s death.

As is often the case in disputes such as this, the purported transfers to the financial advisor
to take place upon Mr. Ern’s death occurred through a series of different mechanisms. Here,
it involved a revised will identifying the financial advisor as the personal representative and
sole beneficiary as well as changes to the beneficiary designation on multiple annuity
policies. Other common mechanisms may include the retitling of accounts from the name of
the decedent or his or her trust into a joint account, payable-on-death account, or transfer-
on-death account to the alleged wrongdoer or a change in beneficiary designation on a life
insurance policy.

After Mr. Ern died, the financial advisor filed the will and sought to serve as the estate’s
special administrator. Mr. Ern’s family members objected to the will on the basis the financial
advisor obtained a 100 percent interest in the estate in bad faith. As the newspaper points
out, the family and the financial advisor settled on the eve of the scheduled trial that was set
to begin this week. As part of the settlement, the family will receive the bulk of Mr. Ern’s
estate. It is evident that had Mr. Ern’s family not taken court action to assert their rights, they
would have received nothing. Instead, they secured a settlement worth almost $1.5 million.

If you would like more information on this topic, you are welcome to call Trevor Lippman at
414-276-5000 or trevor.lippman@wilaw.com.

OCHDL IS PLEASED TO ANNOUNCE THAT
ATTORNEY JESSICA K. HASKELL HAS JOINED
THE FIRM

Attorney Jessica K. Haskell, a graduate of the University of Wisconsin Law School, has joined
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the Milwaukee law firm O’Neil Cannon Jessica will join the firm’s Banking and Creditors’
Rights Practice Group. Jessica comes to us after clerking for the Honorable G. Michael
Halfenger of the U.S. Bankruptcy Court for the Eastern District of Wisconsin. Her experience
is @ welcomed addition to the firm’s Banking and Creditors’ Rights Practice Group, which
provides legal services for court-appointed receivers, secured and unsecured creditors,
financial institutions, and corporations in a wide range of state and federal court matters. We
are very pleased to have Jessica join OCHDL.

O’Neil Cannon, founded in Milwaukee in 1973, is a full-service legal practice that primarily
focuses on providing business law and civil litigation services to closely-held businesses and
their owners. The firm represents corporations, institutions, and partnerships at all stages of
the business life cycle, helping them start, grow and transition from one generation to the
next. We also assist business owners with their personal legal needs including tax and estate
planning, family law and litigation—including personal injury litigation.

20 OCHDL ATTORNEYS NAMED 2019 BEST
LAWYERS IN AMERICA

O’Neil Cannon is pleased to announce that 20 lawyers have been named to the 2019 Edition
of Best Lawyers, the oldest and most respected peer-review publication in the legal
profession.

Best Lawyers has published their list for over three decades, earning the respect of the
profession, the media, and the public as the most reliable, unbiased source of legal referrals.
Its first international list was published in 2006 and since then has grown to provide lists in
over 75 countries.

“For more than a third of the century,” says CEO Steven Naifeh, “Best Lawyers has been the
gold standard of excellence in the legal profession.” President Phil Greer adds, “We are
extremely proud of that record and equally proud to acknowledge the accomplishments of
these exceptional legal professionals.”

Lawyers on The Best Lawyers in America list are divided by geographic region and practice
areas. They are reviewed by their peers on the basis of professional expertise, and undergo
an authentication process to make sure they are in current practice and in good standing.

O’Neil Cannon would like to congratulate the following attorneys named to the 2019 Best
Lawyers in America list:
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* Douglas P. Dehler - Litigation - Insurance

* James G. DeJong - Mergers and Acquisitions Law, Corporate Law, Securities / Capital
Markets Law

e Seth E. Dizard - Bankruptcy and Creditor Debtor Rights / Insolvency and Reorganization
Law, Litigation - Bankruptcy

e Peter J. Faust - Mergers and Acquisitions Law, Corporate Law

* Robert R. Gagan - Municipal Law

* John G. Gehringer - Real Estate Law, Construction Law, Commercial Litigation,
Corporate Law

 Joseph E. Gumina - Litigation - Labor and Employment

e Dennis W. Hollman - Trusts and Estates, Corporate Law

 Grant C. Killoran - Litigation - Health Care

e Dean P. Laing - Commercial Litigation, Personal Injury Litigation - Plaintiffs, Product
Liability Litigation - Defendants

e Gregory W. Lyons - Commercial Litigation, Litigation - Insurance

e Gregory S Mager - Family Law

e Patrick G. McBride - Commercial Litigation

e Thomas A. Merkle - Family Law

* Chad J. Richter - Business Organizations (including LLCs and Partnerships)

» Steven J. Slawinski - Construction Law

* John Schreiber - Bankruptcy and Creditor Debtor Rights/Insolvency and Reorganization
Law, Litigation - Bankruptcy

Additionally, Attorney Dean P. Laing has been named the 2019 Milwaukee Lawyer of the Year
in Product Liability Litigation-Defendants.

Since it was first published in 1983, Best Lawyers has become universally regarded as the
definitive guide to legal excellence. Best Lawyers is based on an exhaustive peer-review
survey. Over 54,000 leading attorneys cast more than 7.3 million votes on the legal abilities
of other lawyers in their practice areas. Lawyers are not required or allowed to pay a fee to
be listed; therefore inclusion in Best Lawyers is considered a singular honor. Corporate
Counsel magazine has called Best Lawyers “the most respected referral list of attorneys in
practice.”

SIX QUESTIONS EVERY FAMILY BUSINESS
OWNER SHOULD BE ASKING

If you own a family business, you should be thinking about your succession plan, whether you
plan to sell the business to fund your own retirement or pass it on to your descendants or
other key employees. To get you started, below are six questions to ask yourself. We answer
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each in our book, The Art, Science and Law of Business Succession Planning.

1. Am | prepared to consider transferring ownership of my business during my lifetime? If you
ever plan to retire—if you don't intend to die at your desk —you should already be thinking
about this. Will you retain ownership in the business, draw retirement or hand it over
completely?

2. Am | prepared to consider transferring control of my business during my lifetime?
Ownership and control are different things. Do you have mechanisms in place so the business
can run effectively in your absence?

3. Have | made sure that the transition of my business will be orderly? If the answer is
currently “no,” expect chaos during the transition, unless you make a plan.

4. |s there a logical successor to me in the management of the business? Who among your
family members or employees has the qualifications to lead the business when you leave it?
If no one comes to mind, whom could you groom to take over?

5. Are my key employees comfortable with my plans for business continuation, and will they
stay with my firm rather than seeking more secure employment? If you don’t want your best
employees working for your competitors—or becoming your competitors—down the road, you
need to take appropriate steps to answer this question in the affirmative.

6. Is my estate sufficiently diversified so that children who are not active in the business may
be treated fairly alongside those receiving an interest in the business? Not all your children
will want a role in your company, but you want all of them to benefit from your wealth. How
will you structure your estate to accomplish this goal?

Click here to get a free copy of The Art, Science and Law of Business Succession
Planning mailed to you. You can also buy a copy of our book on Amazon, both in print and
through the Kindle e-book service.

EMPLOYMENT LAWSCENE ALERT: WAGE AND
HOUR LIABILITY—THE HIDDEN DANGER IN
ASSET ACQUISITIONS

One of the critical keys to a successful asset acquisition is recognizing potential liabilities and
negotiating around those liabilities through a well-drafted asset purchase agreement (“APA”).
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However, certain liabilities that may attach to the buyer following the sale may not be
apparent from the seller’'s balance sheet or from a typical due diligence review—making the
risk a hidden liability. One such potential hidden liability in an asset acquisition is the seller’s
past wage and hour violations under the federal Fair Labor Standards Act (“FLSA”). Even
when the potential liability is identified by the buyer and the parties have negotiated
contractual terms in the APA for the buyer not to assume such liability, the buyer may still
have exposure for such wage claims when it is deemed a successor under federal common
law.

Wage and hour claims under the FLSA can result in significant liability to an employer. Most
FLSA claims are brought as a collective action (similar to a class action) on behalf of all
similarly situated employees which can result in penalties up to double back wages for up to
three years for willful violations plus the opportunity for the recovery of attorney’s fees. This
can oftentimes lead to hundreds of thousands of dollars in liability and even millions of
dollars if the collective class is large enough and the violation involves significant
underpayment of lawfully required wages. Typical claims under the FLSA include: (i)
misclassification of employees as exempt; (ii) failing to pay employees for hours worked such
as for travel time, donning and doffing, meals and rest periods; (iii) failure to properly
calculate an employee’s “regular rate” of pay in the calculation of overtime; and (iv)
improperly classifying workers as independent contractors rather than as employees.

Many business people operate under the general assumption that when a company is sold in
an asset sale, as opposed to a stock sale, the buyer acquires the company’s assets “free and
clear” of the seller’s liabilities unless expressly or implicitly assumed by the buyer. However,
many federal circuit courts have recognized that when liability is based on a violation of a
federal statute involving labor relations or employment, then application of successor liability
under federal common law is appropriate in suits to enforce federal labor or employment
laws, like the FLSA, to prohibit employers who violated those laws from avoiding liability by
selling, or otherwise disposing of, their assets and dissolving. For example, we previously
addressed in this blog (click here for the post) the Seventh Circuit’s decision in Teed v.
Thomas and Betts Power Solutions, L.L.C. where the Seventh Circuit imposed successor
liability upon the buyer in an asset acquisition for the seller’s FLSA violations despite
language in the APA that expressly disclaimed such liability by the buyer.

Because a buyer could be held liable as a successor for the seller’'s past wage and hour
violations, it is incumbent upon the buyer to perform a thorough due diligence of the seller’s
compliance with wage and hour laws. If potential wage and hour compliance issues are
detected, then the buyer can take necessary steps to protect itself by: (i) drafting appropriate
representations and warranties regarding the seller's compliance with labor and employment
laws; (ii) shifting the potential obligation back to the seller through a carefully drafted
indemnification provision that properly defines “losses” to include all potential liabilities
under the FLSA,; (iii) either negotiating a reduced basket (a threshold amount of losses or
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damages the buyer must incur before it is entitled to indemnification from the seller) or
excepting any FLSA liability imposed on the seller from the basket; (iv) negotiating an
increased escrow fund to cover any potential indemnification obligation created from any
past wage and hour liabilities that may be imposed on the buyer as a successor; and (v)
negotiating a purchase price adjustment.

Having an experienced law firm with both transactional and employment attorneys on your
side who can recognize and address a buyer’s potential exposure to FLSA liability can make
the difference between a successful acquisition or an acquisition where the buyer is saddled
with a liability it never saw coming. Click here to meet your OCHD&L business law team.

THE WILAW QUARTERLY NEWSLETTER

Newsletter Article Highlights:

* A Must-Read Book for Family Business Owners

e Trends in Arbitration in the United States

* Sales Tax Collection in Wisconsin Starts October 1st-Are You Ready?

e Supreme Court Decides Class-Action Waivers Are Enforceable for Employees

Pleased to Announce:

 State Bar of Wisconsin Taxation Law Section Board Adds New Director, Attorney
Samantha M. Amore
e O’Neil, Cannon, Hollman, DeJong and Laing S.C. is Proud to Celebrate 45 Years!

Click the image below to read more.
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A TRUSTEE’S DUTY OF LOYALTY IN WISCONSIN

In Wisconsin, anyone who agrees to become a trustee is agreeing to become a “fiduciary.” A
fiduciary is a person or corporation that has legal obligations to a trust’s “beneficiaries,”
those who will benefit from a trust. In our state, a trustee owes the utmost duty of loyalty to
the trust beneficiaries.
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A trustee’s duty of loyalty requires him or her to administer the trust solely in the interests of
the beneficiaries. A trustee violates the duty of loyalty if he or she puts personal interests
above the trust beneficiaries’ interests.

The trustee is not allowed to profit or make deals for his or her own benefit in the
administration of a trust. The duty of loyalty requires that the trustee not be motivated in his
or her actions by self-interest or the interests of third parties. A trustee assumes a duty to
protect the interests of the trust estate when he or she accepts an appointment as

trustee. This means that a trustee cannot allow his or her personal interests to conflict with
that duty in any way. This rule is intended to prevent any possible selfish interest of the
trustee that can interfere with the trustee’s duty to the trust’s beneficiaries. Wisconsin courts
have held that acting in good faith alone is not enough to satisfy the trustee’s duty of loyalty
to the beneficiaries.

A trustee must proceed with the utmost caution if he or she engages in a transaction
between himself or herself and the trust. For example, if a trustee buys a property owned by
the trust, the trustee must be able to show that he or she acted prudently and in a business-
like manner with a view to obtain the same fair market value price as he or she might have
anticipated with proper due diligence. In general, it is required that trust beneficiaries
approve a sale between the trust and a trustee.

If you have any question, please contact Greg Lyons at Greg.Lyons@wilaw.com or
414-276-5000.

EMPLOYMENT LAWSCENE ALERT: SHOULD | USE
E-VERIFY OR NOT?

E-Verify is an internet-based system that is operated by the Department of Homeland
Security (DHS) in conjunction with the Social Security Administration (SSA). In theory, the
program simplifies the process of ensuring new employees have the appropriate work
authorization. After registration, employers enter sections 1 and 2 of the new employee’s I-9
Employment Eligibility Verification Form into the system, allowing the system to cross-
reference the employee’s information with information stored by the SSA. After entering the
information, employers would receive either an initial confirmation or a “tentative non
confirmation” in seconds. The program sounds like an easy way to navigate the dark waters
of unintentional unauthorized employment; however, the program, with many advantages
and disadvantages is not for everyone.
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The question then becomes—should | use E-Verify or not?

In some cases, the answer is simple. All federal contractors are required to use the program.
Similarly, Arizona and Mississippi have passed laws requiring all employers to use the
program while South Carolina “encourages” but does not mandate its use. Colorado, Georgia,
Missouri, Nebraska, Rhode Island, and Utah have passed legislation that required the use of
E-Verify for all public contractors and state agencies while Idaho, Minnesota, and North
Carolina require state agencies to use the program.

If your company falls into one of these categories, you must use the program, regardless of
the well-documented downfalls. If, however, you live in any other state or are not otherwise
required to use E-Verify, each employer must balance the pros and cons of the program
before deciding whether to enroll.

Benefits of E-Verify

Simply put, E-Verify is a quick way of receiving an initial determination of a new employee’s
authorization to work. By entering information from the employee’s I-9, the employer
receives an automatic reference which provides the employer protection against
inadvertently hiring an individual without work authorization. Although the program does not
provide complete immunity, it does create a rebuttable presumption that the employer has
not violated INA section 274A(a)(1)(A) (“Unlawful Employment of Aliens”).

Moreover, if an employer hires a foreign national who recently received a degree in science,
technology, engineering, or mathematics (i.e., the STEM fields), voluntary usage of the E-
Verify program may make those new employees eligible to work an additional 17 months
before the employer is required to file an H1-B petition on their behalf.

Finally, there have been efforts on the federal level to make E-Verify mandatory nationwide.
Should these proposed bills turn into law, those employers who have already been using E-
Verify will already be familiar with the program. If E-Verify becomes mandated nationally, the
program would likely experience technical issues and the error-rate would likely expand.
Being familiar with the program would thus be an advantage.

Downfalls of E-Verify

DHS claims that E-Verify is free to use; however, there are some built in costs to consider.
First, E-Verify is an “all-or-nothing” program. In other words, employers may not use the
program intermittently. Rather, signing up for E-Verify represents an organizational shift that
may require extra time, money, and effort to train and supervise staff on how to properly use
the system. Depending on the size of the company, this shift may involve significant costs.



Importantly, e-Verify is far from perfect. There have been many reports of e-Verify providing
tentative or final non confirmation notices to employees who have proper work
authorization—even to U.S. Citizens. Moreover, the issuance of a tentative non confirmation
notice requires the employer to provide adequate notice to the new employee, allowing them
the opportunity to challenge the determination. Failure to provide adequate and timely notice
may open the employer up to legal action by the new employee. Additionally, the system can
be cumbersome and difficult to manage, particularly for smaller businesses. For example,
with E-Verify, employers may only accept an I-9 List B document if it bears a photograph and
employees must possess a social security number. Neither of these requirements is needed
to prepare an I-9 outside of the E-Verify program.

Moreover, the government is able to use E-Verify to ensure that employers are timely filing
I-9s on behalf of new employees and to correct any errors in a timely fashion. E-Verify
provides the government with a swath of information about employers and employees and
allows the government to mine this information for employer violations. Voluntarily entering
information into this database, in other words, increases the risk that the employer may be
investigated and fined for intentional or unintentional violations.

Finally, many immigration reform advocates criticize the program as a means of shifting the
burden of immigration enforcement from the government to private employers. Immigration
enforcement has always been the responsibility of the federal government. As with the
debate behind the implementation of 287(g) agreements by some local law enforcement
agencies, critics of the program argue that E-Verify shifts one aspect of enforcement from the
government onto private businesses.

In conclusion, employers should weigh the benefits and disadvantages of enrolling in E-Verify
before doing so. What may seem like an easy way to ensure the proper work authorization of
employees may actually create significant human and financial costs.

For more information on the E-Verify program and to discuss whether enroliment is right for
your business, please contact us.



