
ATTORNEY STEVEN SLAWINSKI FEATURED IN
BLOG, PUBLISHED BY THE STATE BAR

Attorney Steven J. Slawinski talks about a recent Seventh Circuit Court of Appeals decision in
the latest Construction Blog article, published by the State Bar of Wisconsin Construction and
Public Contract Law Section.

In this decision, the Seventh Circuit Court of Appeals weighed in on the application of
promissory estoppel in the context of construction bidding.

EMPLOYMENT LAWSCENE ALERT: EMPLOYERS
MUST UPDATE THEIR FLSA POSTERS

On August 1, 2016, the Department of Labor updated its mandatory Fair Labor Standards Act
Minimum Wage poster. All employers subject to the FLSA must display this newly revised
poster in prominent locations in the workplace where all employees and applicants can
readily see it. The updates to the newly revised poster include information on the
consequences of incorrectly classifying workers as independent contractors, information
relating to the rights of nursing mothers, updated information regarding DOL enforcement,
and revised information relating to tip credits.

Employers must post the new poster immediately. Although employers are only required to
post the poster in English, there are also versions available in Spanish, Chinese, Russian,
Thai, Hmong, Vietnamese, and Korean. The new version of the poster can be found here.

EMPLOYMENT LAWSCENE ALERT: INCREASED
OSHA PENALTIES NOW IN PLACE

Last November, we alerted you (here) that, in August 2016, OSHA penalties would be
increasing significantly. Those new maximum penalties went into effect on August 1, 2016
and can be applied to any citation issued for a violation that occurred after November 2,
2015. The below chart summarizes the previous penalties and the new penalties, which were
increased due to a catch-up provision and an additional  increase based on the Consumer
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Price Index:

Type of Violation Former Maximum
Penalty

Maximum Penalty as of
8/1/2016

Willful Violation $70,000 $124,709
Serious Violation $7,000 $12,471
Other-The-Serious Violation $7,000 $12,471
De Minimis Violation $7,000 $12,471
Failure to Abate Violation $7,000 $12,471
Repeat Violation $70,000 $124,709

OSHA penalties will now be increased annually on January 15 based on the Consumer Price
Index. Employers must keep a keen eye on safety now more than ever because OSHA’s
increased enforcement is now coupled with an increase in monetary penalties.

ATTORNEY STEVEN SLAWINSKI FEATURED IN
BLOG, PUBLISHED BY THE STATE BAR

Attorney Steven J. Slawinski talks about a recent Seventh Circuit Court of Appeals decision in
the latest Construction and Public Contract Law Section Blog article, published by the State
Bar of Wisconsin Construction and Public Contract Law Section.

In this decision, the Seventh Circuit Court of Appeals faced the issue of whether a lender’s
title insurance policy covers construction liens that arise from the lender’s decision to cease
funding its construction loan due to a loan imbalance.

Read Full Article>>

EMPLOYMENT LAWSCENE ALERT: EEOC
INTRODUCES PROPOSED CHANGES TO EEO-1
REPORTING THAT COULD REVEAL PAY
DISCRIMINATION
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Employers, including federal contractors, with 100 or more employees are required to file
employer information reports, called an EEO-1 with the U.S. Equal Opportunity Commission
(“EEOC”). The data collected currently includes data on race, ethnicity, and gender.

However, under a revised proposal by the EEOC issued on July 14, 2016, as of March 31,
2018, companies will also need to include data on pay ranges and hours worked. This
information must be reported by job category and broken down across 12 pay bands.
Employers are to gather wage information from W-2 reports from the prior year, and include
not only base salaries but also bonuses, incentive compensation payouts, and payments for
paid time off. For non-exempt employees, calculation of hours worked will reflect only hours
actually worked and not paid time off. Additionally, for exempt employees, employers can
chose to either report actual hours worked if that is traced or report 40 hours per workweek
for full-time employees and 20 hours per workweek for part-time employees.

Although the first reporting deadline is not until 2018, the reported information will include
2017 wage information. The EEOC plans to use this information to identify pay discrimination.
Therefore, companies need to identify whether there are pay gaps between protected classes
that the EEOC might consider suspicious. Companies with pay gaps will need to analyze
whether these are caused by legitimate, non-discriminatory, job-related factors such as
location, education, or experience. If employers cannot justify wage differences, they will
need to consider how to fix the pay gap. Otherwise, there is a real possibility that they will
face a pay discrimination suit.

A sample of the proposed EEO-1 Form to collect pay data can be found here and a Q&A from
the EEOC regarding the proposed changes can be found here.
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Pleased to Announce:
Welcome Attorney Robert R. Gagan
Attorney Seth E. Dizard Joins NAFER
Attorney Grant C. Killoran Re-Elected to the American Bar Association House of
Delegates
Attorney Erica N. Reib Elected to the Board of the State Bar’s Labor and Employment
Section

ATTORNEY CLAUDE J. KRAWCZYK MENTIONED
IN THE BIZTIMES REGARDING THE GEORGE
WASHINGTON STATUE ON WISCONSIN AVE

Claude J. Krawczyk, president of the Westown Association Board of Directors, was quoted in
the BizTimes discussing the refurbishing of the George Washington statue on West Wisconsin
Avenue in Milwaukee.

As a  life-long resident of Milwaukee, Claude has volunteered for over 30 years, serving as an
active volunteer, officer and board member for a number of non-profit organizations
including: Westown, the Downtown Neighbors Association, In Tandem Theatre, Milwaukee
Christian Center, Walker’s Point Development Corporation, Jackson Park Neighborhood
Association, St. Josaphat Basilica Foundation and others. Check out the full article here for
more details on the project and its significance.

YOUR LEASED EMPLOYEES MAY NOW JOIN A
UNION WITH YOUR REGULAR EMPLOYEES – AND
THEY DON’T NEED TO ASK YOUR PERMISSION

Today, in Miller and Anderson, Inc. v. Tradesmen International and Sheet Metal Works
International Association, Local Union No. 19, AFL-CIO, the NLRB decided that, pursuant to
the NLRA, temporary or leased employees who work for an employer as joint employees
under an agreement with a staffing agency or similar entity do not have to have the
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employer’s consent to join the union that covers that employer’s regular employees. The full
opinion can be found here. This decision overturns a 2004 NRLB decision, Oakwood Care
Center, which held that employees who were jointly employed by an employer and a staffing
agency could not be in the same bargaining unit without the employer’s consent. Today’s
decision revives a 2000 NLRB decision, M.B. Sturgis, which held that both temporary and
regular workers could be represented by the same union without the joint consent of the
employer and the staffing agency. Under M.B. Sturgis, temporary staffing employees could be
included in a single bargaining unit with regular employees when: (1) the staffing agency and
the employer were determined to be joint employers and (2) the temporary staffing
employees shared a “community of interest” with the regular employees. The M.B. Sturgis
decision by a Clinton-appointed Board upended a 1973 NLRB decision that found that a single
bargaining unit of regular employees and leased employees to be inappropriate without the
consent of both employers.

The political-weighted pendulum of the Obama-appointed Board continues to swing in favor
of the unions by continuing to expand the scope of the NLRA to cover additional employees
and additional actions, particularly in the area of joint-employers. This inclusion of leased
employees in an employer’s bargaining unit is just another step down that road. Employers
must be aware of this decision in any situation where they have leased employees in the
same or similar positions as regular employees who are represented by a union or wish to be
represented by a union.

YOUR LEASED EMPLOYEES MAY NOW JOIN A
UNION WITH YOUR REGULAR EMPLOYEES – AND
THEY DON’T NEED TO ASK YOUR PERMISSION

Today, in Miller and Anderson, Inc. v. Tradesmen International and Sheet Metal Works
International Association, Local Union No. 19, AFL-CIO, the NLRB decided that, pursuant to
the NLRA, temporary or leased employees who work for an employer as joint employees
under an agreement with a staffing agency or similar entity do not have to have the
employer’s consent to join the union that covers that employer’s regular employees. The full
opinion can be found here. This decision overturns a 2004 NRLB decision, Oakwood Care
Center, which held that employees who were jointly employed by an employer and a staffing
agency could not be in the same bargaining unit without the employer’s consent. Today’s
decision revives a 2000 NLRB decision, M.B. Sturgis, which held that both temporary and
regular workers could be represented by the same union without the joint consent of the
employer and the staffing agency. Under M.B. Sturgis, temporary staffing employees could be
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included in a single bargaining unit with regular employees when: (1) the staffing agency and
the employer were determined to be joint employers and (2) the temporary staffing
employees shared a “community of interest” with the regular employees. The M.B. Sturgis
decision by a Clinton-appointed Board upended a 1973 NLRB decision that found that a single
bargaining unit of regular employees and leased employees to be inappropriate without the
consent of both employers.

The political-weighted pendulum of the Obama-appointed Board continues to swing in favor
of the unions by continuing to expand the scope of the NLRA to cover additional employees
and additional actions, particularly in the area of joint-employers. This inclusion of leased
employees in an employer’s bargaining unit is just another step down that road. Employers
must be aware of this decision in any situation where they have leased employees in the
same or similar positions as regular employees who are represented by a union or wish to be
represented by a union.

SETH E. DIZARD JOINS THE NATIONAL
ASSOCIATION OF FEDERAL EQUITY RECEIVERS

Seth E. Dizard of O’Neil, Cannon, Hollman, DeJong and Laing S.C. has joined the National
Association of Federal Equity Receivers as an Associate Member. NAFER’s mission is to
provide a forum for federal equity receivers to consult with one another regarding the legal
and practical issues they face in order to develop best practices and common solutions.  The
goal of NAFER is to improve the quality, standardization, and expertise in the receivership
field, to make it possible for those choosing receivers to do so with confidence.

As the head of the firm’s Banking and Creditors’ Rights Practice Group, Seth E. Dizard
regularly serves as a court-appointed receiver throughout the State of Wisconsin for
businesses, construction projects, real estate developments, marital and family estates,
rental income properties, and high net worth individuals. He also represents financial
institutions, secured and unsecured corporate or individual creditors, and financially troubled
corporations in both state and federal courts. He also assists business owners by guiding
them through the process of informal financial work-outs and refinancing. Seth has extensive
experience serving as court-appointed receiver, and representing court-appointed receivers,
throughout the state in assignments for the benefit of creditors (Chapter 128 Receiverships),
in addition to real estate foreclosures, the winding-up of closely held corporations, and
complex post-judgment collection matters. Since joining the firm in 2007, he has managed
and transitioned over $100,000,000 in assets. Seth also assists clients with the acquisition or
disposition of businesses and/or business assets in insolvency proceedings, as well as
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representation of both secured and unsecured creditors in bankruptcy proceedings across the
country.

By becoming NAFER’s first Wisconsin-based member, Seth is expanding upon his experience
as court-appointed receiver to better serve those seeking his service and expertise.

Our firm is proud of Seth’s admission to NAFER, and of the recognition by this highly
respected national organization of Seth’s reputation and substantial experience acting as
court-appointed receiver.

You can contact Seth by phone at 414-276-5000 or by email at seth.dizard@wilaw.com
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