
EMPLOYMENT LAWSCENE ALERT: SUPREME
COURT DECIDES RELIGIOUS ACCOMMODATION
CASE

Today, the U.S. Supreme Court issued its ruling in EEOC v. Abercrombie and Fitch. Justice
Scalia penned the majority opinion while Justice Alito wrote a concurrence and Justice
Thomas concurred in part and dissented in part. The case, which centered around whether
employers can be held liable for failing to accommodate a religious practice only after the
applicant or employee has informed the employer of the need for an accommodation, was
covered by our blog in January. The facts that brought the case to the Supreme Court are
that a Muslim job applicant wore a head scarf to her job interview, but because the retailer’s
Look Policy stated that employees could not wear “caps,” she was not hired. The retailer
argued, and the Tenth Circuit agreed, that it was the applicant’s duty to inform the employer
that she was wearing the headscarf for a religious reason and would, therefore, need an
accommodation from their policy, which she did not do. The Supreme Court reversed, stating
that an applicant would only need to show that the need for a religious accommodation was a
motivating factor in the employment decision to prevail.

The Supreme Court drew a distinction between an employer having “actual knowledge” of a
need for a religious accommodation and having that need be a “motivating factor” in the
employment decision. An employer cannot refuse to hire an applicant based on a desire to
avoid providing an accommodation, even if they’re only guessing that an accommodation
would be necessary. The Supreme Court based this on Title VII’s “because of” language,
which means a motivating factor, not actual knowledge. Title VII, unlike other
antidiscrimination statutes like the Americans with Disabilities Act, does not impose a
knowledge requirement. The Court found this important in deciding that it is the employer’s
motive that is the essential factor in proving discrimination under Title VII. Although the Court
stated that adding a knowledge requirement would be adding words to the law, which is the
duty of Congress, not the courts, it did acknowledge that the employer’s knowledge may
make it easier to infer motive as it would be difficult to prove that motive unless an employee
can prove that the employer at least suspects that the practice is a religious practice.

The rule that the Supreme Court came out with, and employers should take care to follow is
“An employer may not make an applicant’s religious practice, confirmed or otherwise, a
factor in employment decisions.” Additionally, the Court stated that Title VII requires
employers to give accommodations from otherwise neutral policies to employees for religious
reasons. Therefore, employers cannot take religious beliefs that they either know or suspect
exist into account when making employment decisions, and they must accommodate
religious beliefs unless such an accommodation would impose an undue hardship.
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EMPLOYMENT LAWSCENE ALERT: ARE
TRANSGENDER EMPLOYEES PROTECTED UNDER
THE LAW?

In April 2015, the EEOC also settled one of the first cases in which it attempted to litigate that
transgender discrimination is protected under Title VII. The EEOC filed an amicus brief in a
previous case claiming that sex discrimination includes discrimination against those who do
not conform to gender stereotypes and, therefore, would include transgender individuals who
are either physically male and gender-identify as female or are physically female and gender-
identify as male. In March, the U.S. Department of Justice also sued Southeastern Oklahoma
State University and the Regional University System of Oklahoma for denying tenure to and
eventually terminating an employee because of her gender identity. Although none of these
cases have received decisions on the merits of the case, the EEOC has made its position
clear, and employers need to take stock of their policies or prepare for litigation.

These and other cases that have been filed raise interesting and challenging questions for
employers. Gender expression is not specifically covered under Title VII, but that doesn’t
necessarily mean that transgender employees can’t be covered by the statute. The two
Circuit Courts of Appeals that have addressed the issue, the Sixth and the Eleventh, have
held that a transgender plaintiff can state a claim for sex bias if the defendant took an
adverse action against them because the worker-plaintiff didn’t conform to a sex stereotype
or norm. However, this does not mean that the law is settled, and district courts across the
country may be faced with interpreting the law in these cases sooner rather than later.
Employers should also make sure to take state law into account.

With the backing of the EEOC, discrimination suits by transgender employees could be a
rising trend that employers should be aware of. Employers should review their policies and
practices as they relate to discrimination and harassment and take complaints of harassment
and discrimination of any kind seriously and investigate them thoroughly.

ATTORNEY SLAWINSKI SELECTED AS VICE
CHAIR OF STATE BAR’S CONSTRUCTION AND
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PUBLIC CONTRACT LAW BOARD

Steven J. Slawinski, of O’Neil Cannon, has been selected to become Vice Chair of the State
Bar’s Construction and Public Contract Law Board, effective July, 1, 2015. This section is
made up of attorneys who specialize in construction law and government contracts. He has
been a member of this section for many years and has been a section board member since
July of 2014.

Mr. Slawinski has been representing clients in complex construction, business, and real
estate litigation for nearly 30 years and was named one of the “Wisconsin’s Top Construction
Attorneys” by the Wisconsin Law Journal/Daily Reporter.

Learn more about Attorney Slawinski by visiting his full profile.

TAX AND WEALTH ADVISOR ALERT: UNITED
STATES SUPREME COURT DECLARES
MARYLAND TAX SCHEME UNCONSTITUTIONAL

On Monday, May 18, 2015, in Comptroller of the Treasury of Maryland v. Wynne, the United
States Supreme Court declared Maryland’s income tax scheme unconstitutional. The
Supreme Court justices voted 5 to 4 to affirm a Maryland Court of Appeals ruling that
Maryland’s income tax scheme results in improper double taxation on income earned in other
states and creates an incentive for taxpayers to opt for intrastate versus interstate economic
activity.

Like most states, Maryland imposes a personal income tax on income earned both within the
state of Maryland and in other states. Maryland’s income tax is imposed on its residents in
the form of both a state income tax and a so-called “county” income tax. Because income is
also taxed in the state where it is earned, state tax laws usually give residents a full credit for
income taxes paid on their out-of-state earnings to prevent double taxation. Maryland,
however, allows its residents a credit against state income taxes, but not “county” income
taxes. As a result, some of the income earned by Maryland residents outside the state of
Maryland is taxed twice; once in the state where it is earned, and again in Maryland where
the credit is withheld.

The Commerce Clause of the Federal Constitution gives Congress the power to regulate
commerce among the states. The United States Supreme Court reasoned that the dormant
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Commerce Clause prohibits a state from taxing a transaction or incident more heavily when it
involves commerce across state lines than when it occurs entirely within the boundaries of
one state, and further prohibits a state from imposing a tax which discriminates against
interstate commerce by, among other things, subjecting interstate commerce to multiple
taxations.

Maryland argued that it has the right to tax the income of its residents, regardless of where it
is earned, under the due process clause of the Constitution. It argued that withholding the
credit from the “county” income tax would require all residents to pay an equitable share for
local government services. The Court rejected this argument, stating that states have
historically offered a similar credit for out-of-state taxes paid by corporations, which are also
beneficiaries of such government services.

The Court notes that the Maryland tax scheme fails what has been termed the “internal
consistency test.” The test analyzes whether interstate commerce would be at a
disadvantage as compared with intrastate commerce if every state adopted the tax scheme
in question. Because residents earning income from outside state would pay more in income
taxes than residents who earned income solely within the state, the Court found such tax
scheme to be “inherently discriminatory” and operating as a tariff.

According to the Court, by giving less than a full credit to its residents for income earned and
taxed in other states, Maryland’s income tax scheme violates the dormant Commerce Clause.

In addition to significant loss of future revenue as a result of the Court’s decision, individuals
who tried to claim the credit on their county income tax returns in the last several years may
be entitled to refunds, which could cost several million dollars. Additionally, other states,
such as New York and Pennsylvania, have schemes similar to the one ruled unconstitutional
in Maryland. The Court’s decision will doubtless have significant and far-reaching economic
consequences.

If you have any questions, please contact Attorney Megan O. Harried at O’Neil Cannon at
414-276-5000.

TAX AND WEALTH ADVISOR ALERT: THE SEVEN
DEADLY SINS OF ESTATE PLANNING

The statistics are surprising. Only 3 in 10 American adults have a Will, and a much lower
percentage have the right estate plan for their situation. Many reasons have been offered for
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this phenomenon, including fear of death and fear of attorneys. But when we consider what a
good estate plan really is–a strategy to take care of the people you care about by making
sure two things happen: 1) the right property gets to the right people at the right time; and
2) the right people are making your decisions when you cannot–an estate plan becomes just
part of what intelligent, thoughtful, selfless people do for their loved ones.

Over the next several weeks, this blog will highlight the mistakes people make in estate
planning. Some of those mistakes are due to inaction, some are due to misstep. Hopefully, as
you read these sins, you will find that you have committed none of them. But if you have, this
is an opportunity to build your strategy and take control of what happens to the people you
love rather than leaving their future to chance.

ATTORNEY SLAWINSKI PRESENTED AT THE
WLTA SPRING CONFERENCE

Steven Slawinski presented at the Wisconsin Land Title Association’s Spring Conference in
Madison on May 13, 2015. He discussed the recent opinion of the United States Court of
Appeals for the Seventh Circuit in BB-Syndication Services, Inc. v. First American Title
Insurance Co. Mr. Slawinski had represented the prevailing party, First American, in that
litigation. Attorney Slawinski is a member of the Litigation and Real Estate Practice Groups at
O’Neil Cannon, and may be contacted by telephone at 414-276-5000, or via e-mail at
steve.slawinski@wilaw.com.

TRUSTS AS PARTIES TO BUSINESS
AGREEMENTS

Sir Walter Scott wrote, “Oh what a tangled web we weave.” Buyers seeking to purchase a
business that is partially held in a trust may face this tangle more than others. They wonder,
“With whom am I actually doing the deal?” and, “What are my legal rights should the deal fall
through?”

On the flip side, if you are looking to sell your business, and part of the stock in your business
is held by a trust, you might wonder how you can accomplish the goals you seek without
substantial risk that the sale could be undone later in the event all legal requirements were
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not strictly followed.

Questions around trusts as shareholders of businesses can be complicated, but Wisconsin
recently modified its statutes to include some very clear and specific parameters for buying
and selling business interests held in a trust.

This article will help people on both sides of the coin to assess their rights and risks when
engaging in business transactions where trusts are parties in one way or another.

Overview of Trusts as Parties to Business Contracts

In contemplating a business contract involving a trust, there are three main questions you
should ask:

1. Does the trustee have the authority to do what I need him or her to do?
2. What is required for the trustee to exercise his or her authority?
3. What is my risk if it turns out after the fact that the requirements above were not met?

Let’s consider each of these questions in turn:

1. Does the trustee have the authority to do what I need him or her to do?

Wisconsin law gives certain powers to a trustee, but those powers can be trumped by the
powers granted in the actual trust. This simply means that you need to know what the trust
itself says. There are two documents that should lay everything out for you: the trust
agreement or a Certification of Trust. As a buyer, you do not always have a legal right to see
a trust agreement in its entirety, but you do have the legal right to receive a Certification of
Trust.

Therefore, when you are in a business transaction involving a trust, you will want to ask for a
copy of the trust agreement itself or a Certification of Trust.

In a Certification of Trust, the trustee certifies, or swears to, the following information:

That the trust exists, and the date on which it was created
The identity of the settlor
The identity and address of the currently acting trustee
The trustee’s powers (This is the section that will tell you whether a trustee has
authority to complete the type of transaction you seek)
Whether the trust is revocable or irrevocable
That the trust has not been revoked, modified, or amended in any manner that would
cause the representations in the certification to be incorrect
The authority of a co-trustee to sign and whether all co-trustees are required to sign in
order to exercise the powers of the trustee



The manner in which title to trust property may be taken

Again, Wisconsin law provides certain “default” rules regarding trusts, but those can be
changed in the actual trust agreement. Therefore, you need the details from the trust
agreement or a Certification of Trust to understand whether and how to accomplish your
goals.

2. What is required for the trustee to exercise his or her authority?

You will also want to ask, “Is there more than one trustee?”

Wisconsin’s default rule is that there must be consent by a majority of the trustees in order to
conduct a business transaction, however, the trust agreement may preempt that rule by
stating that it is possible for one trustee to delegate a function to a co-trustee, or require
more or less than consent by a majority of the trustees to act.

As a buyer, you are mostly concerned with whether there are multiple trustees. What if there
are two trustees and one of them says “yes” to your business transaction and one says “no”?
Do both trustees need to sign off? If there are three trustees, there may be a majority or
unanimous consent rule in the trust agreement. You should know from the Certification of
Trust how many trustees are responsible for the trust and how many it will take to get the
deal done.

3. What is my risk if it turns out after the fact that the requirements above were
not met?

From a buyer’s perspective, one of the biggest concerns about conducting a business
transaction that involves a trust is whether they will ultimately have someone to hold
accountable should the transaction fail or should there be other issues. From a seller’s
perspective, you need to keep this in mind so that you understand a trustee’s risk in
engaging in business transactions.

Legally, usually a trustee who signs off on a transaction as trustee cannot be held personally
liable by the buyer on that contract. However, the buyer does have legal protections.

If you, as a buyer, enter into a transaction in good faith, you can enforce any legal issues
against the trust property, but not against the trustee personally. If you have requested a
Certificate of Trust and conducted the transaction properly based on that information, then
you can show that you did your due diligence and worked in good faith. These are your
remedies:

A person who in good faith enters into a transaction in reliance upon a Certification of
Trust may enforce the transaction against the trust property as though the



representations made in the Certification of Trust were correct.
A person who in good faith deals with a trustee is not required to inquire into the extent
of a trustee’s powers, or the propriety of the trustee’s exercise of those powers.
A person who in good faith and for value deals with a trustee without knowledge that
the trustee is exceeding or improperly exercising his powers is protected from liability
as though the trustee properly exercised his powers.

If you have any questions, please contact Attorney Megan O. Harried at O’Neil Cannon at
414-276-5000.

LAING RECOGNIZED BY THE NADC AS ONE OF
THE FINEST LAWYERS IN THE COUNTRY

Dean P. Laing, of O’Neil, Cannon, Hollman, DeJong and Laing S.C, has been selected to the
2015 list as a member of the Nation’s Top One Percent by the National Association of
Distinguished Counsel. NADC is an organization dedicated to promoting the highest
standards of legal excellence. Its mission is to objectively recognize the attorneys who
elevate the standards of the Bar and provide a benchmark for other lawyers to emulate.

Members are thoroughly vetted by a research team, selected by a blue ribbon panel of
attorneys with podium status from independently neutral organizations, and approved by a
judicial review board as exhibiting virtue in the practice of law. Due to the incredible
selectivity of the appointment process, only the top 1% of attorneys in the United States are
awarded membership in NADC. This elite class of advocates consists of the finest leaders of
the legal profession from across the nation.

EMPLOYMENT LAWSCENE ALERT: CONTINUED
EMPLOYMENT IS RULED VALID CONSIDERATION
FOR NON-COMPETES IN WISCONSIN

On April 30, 2015, the Supreme Court of Wisconsin issued its long-awaited decision
in Runzheimer International Ltd. v. Friedlen, in which it came to the conclusion that the
promise of continued at-will employment is valid consideration for a restrictive covenant.
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In Runzheimer, the employee had worked for his employer for fifteen years when the
employer required all employees to sign restrictive covenants or be terminated. The
employee signed the restrictive covenant, but after he was terminated more than two years
later, he went to work for a competitor in breach of that agreement, and the employer sued.
The employee then claimed that the agreement was invalid because it lacked consideration.

In Wisconsin, forbearance in exercising a legal right is valid consideration. The Court
reasoned that, because Wisconsin is an employment at-will state, companies have a legal
right to terminate employees at any time for a good reason, a bad reason, or no reason at all,
as long as it does not violate existing law or public policy. Therefore, giving up the legal right
to terminate an employee at that moment in exchange for the employee signing a covenant
not to compete is valid consideration.

The court emphasized that its holding in Runzheimer is consistent with its 1994 holding
in NBZ, Inc. v. Pilarski where the Wisconsin Supreme Court held that the promise of continued
employment did not provide sufficient consideration to support a restrictive covenant entered
into by an existing employee. The Wisconsin Supreme Court distinguished its holding
in NBZ by finding that, in that case, the employee’s employment had not been conditioned
upon her signature and the employer did not promise to do anything else in exchange.
Without these elements, there can be no consideration to support enforcement of the
agreement under Wisconsin law.

Therefore, under the Wisconsin Supreme Court’s holding in Runzheimer, in order for
continued at-will employment to be valid consideration for a restrictive covenant agreement,
employers must condition the employee’s continued employment upon the employee
actually signing the agreement. In order to maintain that position in any action that might
challenge the issue of consideration, an employer must actually terminate any employee who
refuses to sign the restrictive covenant for it to validly assert that continued employment was
conditioned upon the employee’s signature to the agreement.

Wisconsin has now joined the majority of jurisdictions, which hold that a promise to continue
an at-will employee’s employment is lawful consideration for a restrictive
covenant. The Runzheimer decision now permits Wisconsin employers to require their
existing employees to sign new or modified restrictive covenant agreements without
promising employees anything more than continued at-will employment.

EMPLOYMENT LAWSCENE ALERT: SUPREME
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COURT SETS STANDARD FOR EEOC
CONCILIATION EFFORTS

On Wednesday, April 29, 2015, the U.S. Supreme Court issued its unanimous decision
in Mach Mining LLC v. Equal Employment Opportunity Commission, addressing the issue of
the level of judicial review allowed regarding the EEOC’s duty to conciliate charges of
discrimination prior to litigation. We have discussed this decision in this blog from its early
stages (here, here, and here), and the Supreme Court has finally proven what we said in July
2013, that the EEOC’s conciliation efforts are indeed subject to judicial review, to be
true. However, the Supreme Court did not choose to hold the EEOC to the “good faith”
standard that many employers had hoped for or the mere facial examination that the EEOC
had championed, instead striking a balance between the two by limiting the court’s review to
a “narrow” one. In rendering its decision, the Supreme Court recognized the EEOC’s
extensive discretion to determine the kind and amount of communication necessary with any
employer to satisfy its statutory duty to engage in conciliation efforts prior to filing
suit. Under this new standard, a court’s review is limited to reviewing only that the EEOC
gave the employer notice of the charge and an opportunity to achieve voluntary compliance.

It has always been the law under Title VII that, prior to the EEOC suing an employer for
discrimination, it must first engage in conciliation. Not until after efforts at conciliation have
failed may the EEOC file a lawsuit in federal court. The Supreme Court held that Congress
meant to allow judicial review of administrative actions, including the duty to attempt to
conciliate. The Court obviously rejected the EEOC’s “just trust us” method of review.

According to the Supreme Court, in order to show that the EEOC has met its statutory burden
to conciliate, it must notify the employer of the claim and give the employer an opportunity
to discuss the matter. The judicial review is limited to those elements. Simply, the EEOC must
inform the employer about the specific discrimination alleged by describing what the
employer has done and which employees have suffered. The EEOC must then try to engage
the employer in a discussion in order to give it a chance to remedy the alleged
discrimination, although the EEOC is still allowed substantial flexibility in the process. The
Court found that delving into whether or not the EEOC had conciliated in good faith conflicted
with the latitude Title VII gives the EEOC, imposed extra procedural requirements, and was in
conflict with Title VII’s protection of the confidentiality of conciliation efforts. It is still within
the discretion of the EEOC to accept a settlement or bring a lawsuit. Typically, a sworn
affidavit from the EEOC that it has performed these obligations will be sufficient.

If the employer alleges through concrete evidence, either through its own affidavit or
otherwise, that the EEOC has failed in its duty to conciliate, courts are allowed to engage in
necessary fact-finding to decide the issue. If a court decides that the EEOC did not meet its
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statutory duty to conciliate matters prior to filing suit, the appropriate remedy is to stay the
action, rather than dismissal, and order the EEOC to undertake the mandated conciliation
efforts.

Although the EEOC will likely still be aggressive in its litigation efforts, the Supreme Court’s
decision will ensure that the EEOC must engage in some form of articulable conciliation
efforts, even if it is just a minimal effort, before commencing suit against an employer.
Employers who believe that the EEOC has not met its statutory obligation to engage in
conciliation will still have, thanks to the Supreme Court’s decision, the “failure-to-conciliate”
defense in its quiver.


