
EMPLOYMENT LAWSCENE ALERT: FTC BANS
EMPLOYEE NON-COMPETES, BUT LEGAL
CHALLENGES EXPECTED

The administrative agencies are having a busy week! In addition to the DOL issuing an
updated rule on the salary basis to be overtime exempt, on Tuesday, April 23, 2024, the
Federal Trade Commission voted 3-2 on its long-awaited non-compete ban, which was initially
issued as a proposed rule in January 2023. The FTC estimates that this rule will affect
2,301,874 employees in Wisconsin and increase wages of each of those employees by $524
annually.

Under the FTC’s rule, which is scheduled to go into effect 120 days from publication in the
federal register, “non-compete clauses” are banned in almost all cases involving employees,
which is broadly defined as including employees, independent contractors, externs, interns,
volunteers, apprentices, and sole proprietors who provide services to a person.  Non-compete
clauses are defined as “a term or condition of employment that prohibits a worker from,
penalizes a worker for, or functions to prevent a worker from (1) seeking or accepting work in
the United States with a different person where such work would begin after the conclusion of
the employment that includes the term or condition; or (2) operating a business in the United
States after the conclusion of the employment that includes the term or condition.” These
limits do not apply to restrictions during employment, only post-employment restrictions.

Non-competes are still allowed in certain, very specific circumstances.  For example, the rule
states that it does not apply to non-competes entered into pursuant to a bona fide sale of a
business. Additionally, existing non-competes with “senior executives” who made at least
$151,164 in the preceding year and have policy-making authority at the business are not
banned.  Otherwise, new non-competes cannot be entered into with employees (whether or
not they are senior executives), and employers will need to notify non-senior executives with
existing non-competes that such agreements will not be enforced. The FTC has provided
model language for such notice. The rule also does not cover not-for-profit organizations,
such as non-profit hospitals, or non-competes in franchise agreements, although non-
competes between franchisors or franchisees and their employees would still be subject to
the rule.

The FTC non-compete ban does not necessarily ban non-solicitation or non-disclosure
agreements. However, such agreements could be banned under the FTC rule if they “function
to prevent a worker from seeking or accepting other work or starting a business after their
employment ends.” Non-solicitation and non-disclosure agreements are also subject to the
FTC’s section 5 prohibition against unfair methods of competition, irrespective of whether
they are covered by the final rule.
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The FTC’s rule will soon be (or already is depending on when you’re reading this) challenged
in court by groups such as the U.S. Chamber of Commerce,  asserting that the rule oversteps
the FTC’s authority. Regardless of the ultimate implementation of the FTC’s rule, employers
will remain bound by Wisconsin’s restrictive covenant statute, Wis. Stat. § 103.465, for all
restrictive covenants with their employees and independent contractors that are not banned
by the FTC.  As always, O’Neil Cannon is here for you. We encourage you to reach out with
any questions, concerns, or legal issues you may have regarding your labor and employment
policies and practices, including discussion and review of your existing or future restrictive
covenants.

EMPLOYMENT LAWSCENE ALERT: DOL ISSUES
FINAL OVERTIME RULE WITH SIGNIFICANT
SALARY THRESHOLD INCREASE

Under the Fair Labor Standards Act, non-exempt employees are entitled to overtime pay at
1.5 times their regular rate for all hours worked in a workweek in excess of 40. In order to be
considered exempt, an employee must be paid a salary in excess of a certain amount and
must perform certain job duties, generally of a bona fide executive, administrative, or
professional. Currently, the salary basis is $35,568 per year ($684 per week), which was most
recently updated in 2019.

On Tuesday, April 23, 2024, the Department of Labor announced its final rule, entitled
Defining and Delimiting the Exemptions for Executive, Administrative, Professional, Outside
Sales, and Computer Executives, which significantly increases the salary thresholds below
which employees are entitled to overtime compensation. This final rule is based on the
proposed rule that was issued in September 2023 and the more than 33,000 comments the
DOL received about that proposed rule.

Under the final rule, set to be effective July 1, 2024, the salary necessary to qualify as
exempt from overtime compensation will increase to $43,888 annually ($844 weekly) on July
1, 2024, with an additional increase to $58,656 annually ($1,129 weekly) on January 1, 2025.
Then, beginning July 1, 2027, the salary threshold will automatically update every three
years. In addition, the salary threshold for highly compensated employees will be raised from
its current level of $107,432 annually to $132,964 on July 1, 2024 and to $151,164 on
January 1, 2025. The final rule does not change the job duties test, which will still need to be
met in addition to the salary basis test in order for an employee to be considered exempt.
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If this final rule goes into effect, it is estimated that more than 3 million workers will be
affected. However, it is likely that the final rule will be challenged in court, just as other
updates to the salary basis test have been challenged (and sometimes struck down) in the
past. Given the short timeline before the initial increase, employers should begin preparing
now to evaluate what they will need to do if the final rule does go into effect on July 1, 2024.
As always, O’Neil Cannon is here for you. We encourage you to reach out with any questions,
concerns, or legal issues you may have regarding your labor and employment policies and
practices.

A BEGINNER’S GUIDE TO TRADEMARKS: PART
ONE—TRADEMARK BASICS

What is a Trademark?

A trademark can be any mark representing words, phrases, symbols, designs, or a
combination of these that identifies your goods or services. In practice, the most common
trademarks are business names and logos. Trademarks accomplish several objectives. They
(1) identify the source of your goods or services; (2) provide additional legal protection for
your brand; and (3) help to guard against counterfeiting and fraud. Creative and unique
trademarks are the most effective in accomplishing these objectives and are easier to protect
in the long run.

How Are Trademark Rights Obtained?

A common misconception is that the registration of a trademark with a state or the federal
government is a requirement for any trademark rights. However, you establish some
trademark rights as soon as you start using a specific trademark (e.g., your business name or
logo) in connection with the marketing and sale of your goods or services. But these rights
established solely via trademark use are limited and generally only apply to the specific
geographic area in which you’re providing your goods or services with the accompanying
trademark.

Why Register a Trademark with the United States Patent and Trademark Office?

Registering your trademark with the United States Patent and Trademark Office will provide
you stronger, nationwide trademark rights in comparison to trademark use alone or state
trademark registrations. Moreover, registering your trademark with the USPTO will allow you
to protect your trademark and enforce your trademark rights both at the federal level in the
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United States and in foreign countries. Other benefits of registering your trademark with the
USPTO include having your trademark listed in USPTO’s database to provide notice to the
public when searching for or considering registration of an identical or similar trademark and
the use of the federal trademark registration symbol (®) to deter others from using your
trademark.

EMPLOYMENT LAWSCENE ALERT: BIDEN
PROPOSED BUDGET HAS LABOR AND
EMPLOYMENT SIGNALS

On March 11, 2024, President Biden released the Budget of the U.S. Government for Fiscal
Year 2025. Although this proposed budget is only a proposal and unlikely to pass either the
House or the Senate as currently drafted, it does provide insight into the Biden
Administration’s priorities and contains a number of important labor and employment
components.

First, the proposed budget contains a 2.3% increase to the Department of Labor’s
discretionary budget and a 7% increase to the National Labor Relations Board’s budget.
These increases are intended to support, among other things, DOL’s worker protection
agencies, which focus on workers’ wages and benefits, child labor, misclassification of
workers as independent contractors, and workplace health and safety, and the NLRB’s
“capacity to enforce workers’ rights to organize and collectively bargain for better wages and
working conditions.”

Additionally, the proposed budget seeks to establish a national comprehensive paid family
and medical leave program, administered by the Social Security Administration, that would
significantly expand upon the current federal Family Medical Leave Act. The new proposed
plan would (1) entitle eligible workers to up to 12 weeks of partially paid leave to bond with a
new child; care for a seriously ill loved one; heal from their own serious illness; address
circumstances arising from a loved one’s military deployment; or find safety from domestic
violence, dating violence, sexual assault, or stalking; and (2) entitle workers to three days to
grieve the death of a loved one. Furthermore, President Biden called on Congress to require
employers to provide seven days of job-protected sick leave each year to all workers and to
ensure that employers cannot penalize workers for taking time off to address their health
needs, the health needs of family members, or to find safety from domestic violence, dating
violence, sexual assault, or stalking. The proposed budget also notes the Administration’s
proposed rule that would extend overtime pay to an estimated additional 3.6 million workers
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by raising the salary basis from the current level of $35,568 per year ($684 per week) to
$55,068 per year ($1,059 per week). This proposed rule was issued in September 2023 and is
expected to be finalized in April 2024. If not challenged, this means that the required
increase could go into effect as early as June 2024.

The proposed budget also significantly increases penalties for employers who violate laws
overseen by the DOL, the Equal Employment Opportunity Commission, and the National
Labor Relations Board. This would include penalties for laws related to workplace safety and
health, wages and hours, child labor, equal opportunity, and labor organizing. The proposed
budget also specifically provides the EEOC with resources to implement and enforce the
Pregnant Workers Fairness Act; continue to monitor pay equity through collection and
analysis of pay data; and combat discrimination that may arise out of automated
employment systems, including AI.

Even if this proposed budget is not enacted as written, it is a strong signal of what the
current Administration believes is important and what its agencies will focus on from an
enforcement standpoint.  As always, O’Neil Cannon is here for you. We encourage you to
reach out with any questions, concerns, or legal issues you may have regarding your labor
and employment policies and practices.

O’NEIL CANNON SERVES AS LEGAL ADVISOR TO
ENGENDREN CORPORATION IN ITS SALE TO
CUMMINS INC.

O’Neil Cannon advised Engendren Corporation in its recent sale to Cummins Inc., a global
powertrain manufacturer. Over the past couple of years, Engendren has experienced
tremendous growth, and it looks forward to continued advancement and expansion as
Cummins invests in improving Engendren’s capabilities. This support will further enable
Engendren to provide world class cooling solutions for all its customers. Engendren is part of
the Cummins Power Systems Business but will continue to operate independently.

The O’Neil Cannon deal team was led by Chad Richter with assistance provided by Pete
Faust, Britany Morrison, Sam Nelson, Erica Reib, and Nick Chmurski.
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WISCONSIN EXPANDS CHILD AND DEPENDENT
CARE TAX CREDIT

Wisconsin families received a significant boost with the recent signing of Assembly Bill 1023.
The bill was signed into law by Governor Tony Evers on Monday, March 4, 2024. This
groundbreaking legislation, effective immediately for the 2024 tax year, expands the state’s
child and dependent care tax credit from 50% to 100% of the federal credit, potentially
providing substantial relief to families grappling with childcare expenses.

The amended law not only doubles the benefit percentage, but it also raises the cap on
allowable childcare expenses, allowing taxpayers to claim up to $10,000 for one dependent
and $20,000 for two or more dependents. Governor Evers emphasizes that this change will
result in a maximum credit ranging from $2,000 to $3,500 for one dependent and $4,000 to
$7,000 for two or more dependents, offering tangible financial support to Wisconsin families.

Following the rejection of the remaining components of a Republican-backed tax cut
package, the political terrain surrounding tax cuts and credits has garnered significant
attention. Last week, Governor Evers rejected three tax-cutting proposals: AB 1020, aimed at
expanding the state’s second-lowest income tax bracket; AB 1021, which sought to increase
the retirement income exclusion to $75,000 for individuals; and AB 1022, which proposed
raising the maximum income tax credit for married couples from $480 to $870.

Despite being the sole tax bill signed by Governor Evers among several sent by the
Republican-led legislature, the impact of this legislation is far-reaching. The changes will
affect more than 110,000 taxpayers, with an average benefit of over $656, according to the
governor’s office.

For questions or further information relating to the Wisconsin Child and Dependent Care Tax
Credit, please contact Attorney Britany E. Morrison.

ATTORNEY EMILY BEHN HAS JOINED O’NEIL
CANNON

Attorney Emily Behn, a cum laude graduate of the University of Wisconsin Law School, has
joined O’Neil Cannon. Emily is a member of the firm’s Litigation Practice Group, where she
assists clients in a wide variety of both personal and commercial litigation matters ranging
from inheritance and contract disputes to business shareholder disputes, property disputes,
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and renovation and construction disputes. Prior to law school, Emily studied journalism and
worked in public relations telling the stories of both public and private sector clients in the
health care, food and beverage, agriculture, and gaming industries. She now leverages her
communications experience in her legal advocacy. We are very pleased to welcome Emily to
O’Neil Cannon.

O’Neil Cannon, founded in Milwaukee in 1973, is a full-service law firm that focuses on
meeting the many needs of businesses and their owners. Our experienced attorneys work
with businesses and their owners at all stages of the business life cycle, helping them start,
grow, and transition their businesses. We also assist business owners with their personal
legal needs, including tax and estate planning and family law. For more information about the
services we provide, please visit our website.

WELCOME BACK, GLENN “DOC” RIVERS

In the summer of 1982, when Glenn “Doc” Rivers was a student-
athlete at Marquette University, he was a messenger at our firm,
running errands and playing on the firm’s softball team (he pretty
much covered the entire outfield). Likely due to the tremendous
training and experience he received from our firm, Doc has had
great success since then. He played in the NBA for 14 years; has
been a head coach in the NBA for 25 years; won an NBA
championship; was named Coach of the Year in the NBA; and is
now the head coach of the Milwaukee Bucks. Welcome back to
Milwaukee, Doc. It was clear to us way back in 1982 that Doc was
destined for great things.

THE WILAW QUARTERLY NEWSLETTER

Newsletter Article Highlights:

Navigating the Corporate Transparency Act: A Must-Read for Every Business Owner
IRS Announces Changes to Estate and Gift Tax Exemptions for 2024
Important Update for PayPal and Venmo Users: IRS Postpones 1099-K Reporting
Requirement!
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Firm News:

Super Lawyers Recognizes 28 O’Neil Cannon Attorneys
Firm Prevails in Three Cases in the Wisconsin Court of Appeals in a 45-Day Time Span
Tax Reform Bill Passes with Advocacy from Britany Morrison and Nancy Wilson
O’Neil Cannon Ranked in 2024 “Best Law Firms”

Click the image below to read more.

FIRM PREVAILS IN THREE CASES IN THE
WISCONSIN COURT OF APPEALS IN A 45-DAY
TIME SPAN

Dean Laing of our firm recently won three cases in the Wisconsin Court of Appeals in a time
span of 45 days. In the first case, Sims v. Jerusalem Missionary Baptist Church, Inc., Appeal
No. 2022AP1590, 2023 WL 7138521 (Oct. 31, 2023), the Court of Appeals affirmed the
decision of the trial court in Milwaukee County on issues dealing with whether members or
directors have the authority to adopt and amend corporate by-laws. A copy of the decision
can be found here.

In the second case, Tikalsky v. Tikalsky, Appeal No. 2020AP1345, 2023 WL 8447227 (Dec. 6,
2023), the Court of Appeals affirmed the decision of the trial court in Waukesha County on
issues dealing with claims of undue influence in a will contest case and the authority of a trial
court to sanction a litigant for misconduct. A copy of the decision can be found here.

In the third case, Keyes v. Schmidt, 2023AP323, 2023 WL 8613909 (Dec. 13, 2023), the Court
of Appeals affirmed the decision of the trial court in Washington County on issues dealing
with alleged oppression of a minority shareholder and the ability of shareholders to
contractually circumvent the laws on derivative actions. A copy of the decision can be found
here.

It is a rare feat to obtain a trifecta of wins from an appellate court in a 45-day time span.
Congratulations to Dean on this accomplishment.
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