STEVE SLAWINSKI NAMED TOP CONSTRUCTION
ATTORNEY

Steve Slawinski, an attorney with O’Neil Cannon was recently named one of Wisconsin’s Top
Construction Attorneys by The Daily Reporter/Wisconsin Law Journal. His practice emphasizes
the areas of construction law and litigation - representing general contractors, sub-
contractors, owners, and design professionals in construction disputes, including arbitration
and litigation.

O’Neil Cannon is a full-service legal practice focusing on business law, estate planning, and
major complex litigation with offices in Milwaukee and Port Washington. The firm was
established in 1973 and is now listed as one of the Milwaukee-area’s largest law firms.

ELEVEN OCHD ATTORNEYS AWARDED
“SUPERLAWYER” DESIGNATION

Eleven attorneys from O’Neil, Cannon, Hollman, DeJong have been named as Wisconsin
Super Lawyers for 2006 by Law and Politics/Milwaukee Magazine.

Super Lawyers is a peer-nominated award recognizing the top 5% outstanding attorneys
across the state of Wisconsin.

The attorneys included in the Super Lawyer listing are:

e Jim Dejong

» Eugene Duffy

* Pete Faust

e John Gehringer
* Dean Laing

e Greg Lyons

e Randy Nash

e Patrick McBride
e Angela Campion

Additionally, Dean Laing was selected as one of the Top 50 Super Lawyers in the state.

Patrick McBride and Angela Campion were selected as Super Lawyers Rising Stars.
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O’Neil Cannon is a full-service legal practice focusing on business law, estate planning, and
major complex litigation with offices in Milwaukee and Port Washington. The firm was
established in 1973 and is now listed as one of the Milwaukee-area’s largest law firms.

THE RISKS OF EXCLUDING PART-TIME AND
SEASONAL WORKERS FROM QUALIFIED
RETIREMENT PLANS

As more and more businesses are using part-time workers to address their hiring needs, it is
important that employers consider how such workers affect their qualified retirement plans.
In particular, employers and their service providers need to be very mindful of IRS guidance
on the exclusion from qualified retirement plans of employees classified by the employer as
part-time, seasonal, or temporary.

Earlier this year, the IRS issued a Quality Assurance Bulletin (QAB) to its employee plan
agents regarding qualified retirement plans excluding part-time employees. In the QAB, the
Service indicated that, effective with the opening of the EGTRRA Pre-Approved and
Determination Letter Programs, agents will begin requesting that plan administrators remove
or clarify language if a plan includes a provision that defines an exclusion classification by
service and the plan provision could result in the exclusion, by reason of a minimum service
requirement, of an employee who has completed a year of service. In particular, any plan
containing a part-time, seasonal, temporary, or any other classification of employees will be
scrutinized.1

The emphasis by the IRS on class exclusions is not new. In 1994, the Service issued a Field
Directive indicating that a plan may not exclude any part-time employee where it is possible
for that employee to complete one year of service. Such exclusion, although not directly
referring to age or service, may result in imposing a service requirement not consistent with §
410(a)(1) or § 410(b) of the Code. Section 410(a)(1) of the Code imposes certain minimum
participation standards on qualified retirement plans. If a plan requires, as a condition of
participation, that an employee complete a period of service with the employer extending
beyond the later of the date on which the employee attains age 21 or completes one year of
service,2 then the plan will not be considered a qualified plan.

For example, a calendar-year plan requires one year of service and excludes part-time or
seasonal employees if their employment is not for more than 20 hours per week or five
months in any plan year.3 Joe, whose date of hire is January 1st, is classified as a part-time
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employee and consistently works 20 hours per week. Code Section 410(a) defines a year of
service as a 12-month period during which the employee has not less than 1,000 hours of
service.

Joe, by consistently working 20 hours per week from January through the end of December
works 1,040 hours per year. Because the part-time/seasonal plan definition requires
employees to work more than 20 hours per week, the exclusion has the effect of requiring
more than one year (1,000 hours) of service. The plan could not maintain its qualified status
despite the fact that the plan could satisfy the coverage requirements under 410(b) after
excluding all part-time and seasonal employees.

The IRS’s Position Develops

Although the IRS treated part-time and other class exclusions with suspicion, its position as
stated in a Technical Advice Memorandum (TAM) issued in 2000 was not to reject or require
clarification of plan provisions that may impose impermissible age or service requirements at
the time a determination letter was requested. Rather, the approach was to identify
impermissible age and service conditions during the plan audit process. This was, however,
after some determination letters were issued containing a caveat that the letter could not be
relied on with respect to whether a plan’s exclusion classifications, if any, violate the
minimum age or service requirements of Section 410 by indirectly imposing any
impermissible age or service requirements.

In 2001, the IRS revised Publication 794, which explains the limitations and scope of
determination letters. Publication 794 indicates that a determination letter cannot be relied
upon for purposes of § 410(a)(1). Thereafter, the IRS ceased issuing determination letters
with the caveat included. In the QAB issued earlier this year, the IRS cautioned that an
employer who received a determination letter on or after July 1, 2001 (after the release of
revised Publication 794) cannot rely on its determination letter to protect the plan from
retroactive disqualification if the plan contains an impermissible age or service requirement.
Employers receiving determination letters before July 1, 2001, whose plans contain
impermissible age or service provisions, may be able to rely on their determination letters,
but only if the determination letters do not contain the caveat regarding non-reliance with
respect to class exclusions.

Employers with plans containing part-time or other class exclusions need to review their
plans to determine if the plan language provides a fail-safe in the event a part-time employee
completes 1,000 hours of service in an eligibility computation period. Such a provision would
act to allow those part-time employees into the plan, despite the part-time classification. If an
employer’s plan does not have a fail-safe provision, the employer should consult its attorney
regarding using the IRS Voluntary Correction Program (VCP) to correct the document failure.
Employers should also consult their attorneys if, despite a fail-safe provision in the plan, part-



time workers who complete 1,000 hours of service have been excluded from participation.

Costly Correction

It can be costly for employers to correct this kind of plan defect. The correction method
required under VCP is for the employer to include the improperly excluded employees into
the plan and make contributions (plus attributable earnings) on behalf of those employees for
the plan years in which they were improperly excluded. In the case of a 401(k) plan, the
required contribution for each improperly excluded employee would be an amount equal to
the average deferral percentage of the employee’s testing group for non-discrimination
testing purposes (highly or non-highly) plus a matching contribution (if the employer made a
match) and attributable earnings on the deferral and match amounts, for each plan year in
which the employee was excluded.4 This puts each employee in the same position he or she
would have been in had he or she not been excluded from the plan. Despite the costs of
voluntary correction, going through the correction program is much more cost effective than
having the plan defect discovered during an IRS audit because the IRS would impose a
sanction in addition to requiring the employer to provide contributions and earnings for the
excluded employees.

The 1,000 Hour Exception

Employers can continue to use certain class exclusions as long as the plan also provides that
employees working at least 1,000 hours will be eligible to participate. For example, a plan
requires one year of service for participation and excludes part-time or seasonal employees.
The plan further defines a part-time or seasonal employee as one who works less than 1,000
hours of service in an eligibility computation period. The QAB indicates that this is an
acceptable class exclusion. Likewise, the QAB states that a plan provision that requires one
year of service for participation and excludes hourly paid employees (those employees
defined by the plan as receiving an hourly wage for their services) would not be challenged
by the IRS because the plan is not excluding the hourly paid employees based on an age or
service requirement.

Careful plan design can allow employers to accomplish their objectives while not running
afoul of IRS guidance.

Notes 1. Employee Plans Determinations Quality Assurance Bulletin, Part-Time Employees
Revisited, FY-2006 No.3, February 14, 2006. 2. Two years of service under § 410(a) (1) (B) (i).
3. QAB noted in endnote 1 above, citing Treasury Regulation § 1.410(a) (3) (e) (2), Example
3. 4. See Revenue Procedure 2003-44.




HARASSMENT - HOW TO PROTECT YOUR
COMPANY AND YOURSELF

“I think I'm being harassed.” These words, spoken by an employee, strike fear into the hearts
of most employers. Fear no more. This article will answer some common questions about
harassment in order to provide you with the knowledge you need and empower you to
properly react to a harassment situation.

What is harassment? While sexual harassment receives most of the attention, harassment
claims based on other protected categories (such as religion, age, race, national origin or
disability) are prevalent. For example, immediately after 9/11, claims of harassment on the
basis of religion and national origin increased. Wisconsin law also recognizes sexual
orientation as a protected characteristic. Employers and their managers must understand
that it is not just about sex and that complaints of non-sexual harassment must be treated as
seriously as sexual harassment claims.

Generally the courts refer to two types of harassment: “quid pro quo” or “hostile work
environment.” Quid pro quo (this for that) refers to the obvious harassment such as a
supervisor demanding sexual favors from a subordinate in order for the subordinate to keep
his job. Hostile work environment is more nebulous and includes unwelcome physical or
verbal conduct that is so severe or pervasive that it creates an intimidating hostile or
offensive work environment. Examples of conduct that can constitute hostile work
environment harassment are sexual advances, epithets, slurs, negative stereotyping,
threatening or intimidating acts, physical assault or written or graphic materials that
denigrate or show hostility toward an individual or group based on a protected characteristic
(sex, race etc.). In addition to hostile work environment and quid pro quo harassment,
Wisconsin law also defines an additional type of sexual harassment: any type of unwelcomed
verbal or physical conduct of a sexual nature by an owner, supervisor or manager. Under
Wisconsin law, even one instance of inappropriate conduct by a manager in a position of
authority can create liability for an employer.

I can’t control my customers or vendors, can 1? You can and you must. It is your
responsibility as an owner to protect your employees from harassment, even if by outside
parties. For example, if a restaurant’s regular customer is sexually harassing a waitress, the
restaurant must stop the harassment even if that means barring the patron from the
restaurant. Similarly, if a truck driver who delivers to a company constantly refers to a
warehouse worker using a racial epithet, the employer should contact the truck driver’s
employer and demand that the conduct cease or that another driver be assigned. If the
trucking company refuses, the employer may have to cease doing business with that
company.
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If no one complains, | can ignore it, right? No. Because the law requires an employer to
provide a harassment free environment, even if no one complains, you may need to take
action if you observe harassing conduct in the workplace.

How should I protect my company from harassment claims? Create a compliance
program. A compliance program sends a message to employees that you take harassment
seriously and allows you to be prepared to handle harassment complaints. Your program
should include:

» A written policy that prohibits harassment based on all protected categories, not only
sex, and prohibits retaliation against anyone who complains about harassment

A reporting mechanism by which individuals can report any harassment observed by or
directed toward them. The reporting procedure must give employees at least two
different people to whom they can report harassment (in case one of the people is the
harasser)

A training program for managers in which they learn about inappropriate behavior, their
responsibility to comply with and enforce the policy and how to handle a harassment
complaint

* Prompt response to all claims of harassment that includes an investigation procedure to
be followed with all harassment complaints and provides follow up to the complaining
party as to the outcome

» Consistent discipline for those who have committed harassment and for managers who
fail to report or address harassment.

The Supreme Court has stated that these types of programs are a way for employers to
protect themselves against employment claims. While you may not be able to stop
harassment from occurring, you must be able to deal with it in a prompt and effective way to
end it.

How can | protect myself from third party harassment? As a business owner, you
cannot sue another business for harassment. You can, of course, take your business
elsewhere, demand to deal with someone different in the organization or “fire” the client or
vendor. If the conduct rises to the level of an assault or battery, you would have legal
recourse.

While harassment is a frightening issue for most employers, being prepared to address it is
the best protection you can have for you and your company.

OCHD ATTORNEY MILES GOODWIN FEATURED
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ON NATIONAL PUBLIC RADIO

An essay written by Miles Goodwin, a real-estate attorney with the firm of O’Neil Cannon was
featured on the NPR program, “This | Believe” on May 1, 2006.

Miles’ essay, “The Connection Between Strangers” tells the story of how a small gesture by a
young girl affected Miles as he was returning home from service in the Vietnam war. He says,
“Since then, | have followed her example and tried, in different ways for different people, to
do the same for them. Like me on that long ago plane ride, they will never know why a
stranger took the time to extend a hand. But | know that my attempts since then are all
because of that little girl. Her offer of a magazine to a tired, scared and lonely soldier has
echoed throughout my life. | have to believe that my small gestures have the same effect on
others. And to that little girl, now a woman, | would like to take this opportunity to say again,
thank you.”

Miles’ essay can be read or listened to by visiting www.thisibelieve.org.

O’Neil Cannon is a full-service legal practice focusing on business law, estate planning, and
major complex litigation with offices in Milwaukee and Port Washington. The firm was
established in 1973 and is now listed as one of the Milwaukee-area’s largest law firms.
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