
EMPLOYMENT LAWSCENE ALERT: CAN I SEND
MY SICK EMPLOYEE HOME?

Many companies are currently wondering what to do if they know an employee or their family
member is sick with coronavirus or the flu or if someone seems to be sick with the
coronavirus or the flu. The CDC has issued Interim Guidance for Businesses and Employers to
Plan and Respond to Coronavirus Disease 2019 (COVID-19). The CDC has issued the following
recommendations, along with other tips and guidance:

Actively encourage sick employees to stay at home. This means that employees
who have symptoms of respiratory illness  (e.g., cough, fever over 100.4˚) should not
come to work until they are free of all such symptoms for at least 24 hours, without the
use of medicine. Employees who are caring for someone who is sick may also refer to
CDC guidance on how to conduct a risk assessment of their potential exposure and
should also stay home if they are at risk of contracting a contagious illness. This may
require employers to be more flexible with their sick leave policies and use of time off. If
sick employees are encouraged or required to come to work for fear of losing their jobs,
it could have a larger impact on your company by making more employees sick and
further limiting the company’s ability to conduct normal operations.
Separate sick employees. Employees who show signs of respiratory illness while at
work should be separated from other employees and sent home immediately.
Emphasize staying home when sick, respiratory etiquette, and hand hygiene.
Companies should emphasize that sick employees should stay home. Additionally, while
at work, employees need to cover their noses and mouths while coughing and sneezing,
use tissue, wash their hands, and use hand sanitizer frequently. Companies may
consider putting up posters with reminders of these actions and providing tissues and
hand sanitizer.  The CDC has sample posters (here) that employers can post at their
workplace that encourage employees who are sick to stay at home.
Perform routine cleaning. Companies need to ensure that frequently touched
surfaces – workstations, countertops, doorknobs – are cleaned and disinfected regularly.
Companies may also consider providing disposable wipes for employees to use.

There are certain legal obligations regarding how companies treat sick employees. All
Wisconsin companies with one or more employees are subject to the Wisconsin Fair
Employment Act (“WFEA”), and all companies with fifteen or more employees are subject to
the Americans with Disabilities Act (“ADA”). Both of these laws protect employees with
disabilities and perceived disabilities, as well as employees who are associated with people
with disabilities, from discrimination. However, these laws still allow companies to send an
employee who has or appears to have a contagious disease such as coronavirus or the flu
home because that employee poses a direct threat of making other employees sick.

In conclusion, yes, sick employees who pose a risk of spreading a contagious illness to your
other employees can be sent home from work and should be encouraged to stay home from
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work until they no longer pose such risk. In this instance, businesses may need to consider
one-time, situation-based modifications to their sick leave and absenteeism policies that
would allow employees to miss work and not be penalized for it. Employers should not make
their decisions about sending an ill employee home based on fear but, rather, on rational,
objective, and observable facts designed to protect the interests of all employees and to
ensure that your company’s continued operations are not placed at risk.

EMPLOYMENT LAWSCENE ALERT: MULTI-
MONTH NEED FOR LEAVE DISQUALIFIES
EMPLOYEE FROM ADA PROTECTIONS

Last week, the Seventh Circuit Court of Appeals issued a decision in which it stated that the
Americans with Disabilities Act (ADA) does not require employers to give employees more
leave after their Family Medical Leave Act (FMLA) allotment runs out. In Severson v.
Heartland Woodcraft Inc., the employee had a back condition for which he took twelve weeks
of FMLA leave. At the end of his FMLA leave, he requested an additional two or three months
of leave to recover from back surgery. The employer denied his request and terminated his
employment, telling him that he could reapply once healthy. Instead, the employee filed suit,
claiming that the company had violated the ADA by refusing to grant him a leave of absence
and by failing to transfer him to a vacant job or a light duty position.

The ADA prohibits employers from discriminating against employees who are “qualified
individuals,” meaning that they can perform the essential functions of their jobs with or
without accommodation. The Seventh Circuit upheld the district court’s grant of summary
judgment to the employer, finding that the employee was not a “qualified individual” with a
disability under the ADA because he could not work, as shown by his need for long-term
medical leave. Although there is no bright-line rule for what is considered a disqualifying
long-term leave, the Court noted that, while a few days or even a few weeks of non-FMLA
time would be acceptable, a period of multiple months is too long as leave does not permit
the employee to perform the essential functions of his job. Although the EEOC argued in an
amicus brief that a long-term leave of absence is a reasonable accommodation if it is
definite, requested in advance, and would allow the worker to return at the end of the leave,
the Court rejected this argument stating that such a policy would make the ADA into a
medical leave entitlement instead of an anti-discrimination law that requires reasonable
accommodations. The Court also rejected the plaintiff’s other reasonable accommodation
arguments, as he presented no evidence that there were any vacant positions at the time of
his termination or that the company provided light duty to employees in any situation.
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Although employers should carefully consider their obligations to employees under both the
ADA and the Wisconsin Fair Employment Act, determine whether a requested
accommodation is reasonable on a case-by-case basis, and engage in the interactive process
with employees, this decision will be helpful in guiding employers that are evaluating
employees’ requests for extended leave.

EMPLOYMENT LAWSCENE ALERT: MAKING SURE
YOUR WELLNESS PROGRAM COMPLIES WITH
THE LAW

Litigation against employers by the EEOC regarding the implementation of wellness programs
is ongoing in federal court, but no instructive decisions have been issued by the courts.
Employers wishing to implement a wellness program but stay out of litigation may feel like
they have little guidance on the issue, but there are some instructions out there on how to
avoid, at the very least, disability discrimination lawsuits brought by the EEOC.

In April 2015, the EEOC published proposed interpretive guidance on how employers can run
wellness programs without running afoul of the Americans with Disabilities Act (ADA). The
EEOC’s guidance is an attempt to balance the ADA’s goal of limiting employer access to
medical information and the Affordable Care Act’s goal promoting wellness programs. The
proposed rule does not touch on how wellness programs may be affected by any other laws
prohibiting discrimination, such as Title VII, the Age Discrimination in Employment Act, and
the Genetic Information Nondiscrimination Act (GINA).

As a brief review, the ADA prohibits discrimination against individuals with disabilities and
restricts the medical information employers may obtain from employees and applicants.
Wellness programs are generally programs and activities that promote a healthier lifestyle or
prevent disease, which in turn attempts to improve employee health and reduce healthcare
costs. Wellness programs may also incorporate health risk assessments and biometric
screenings that measure an employee’s health risk factors. Incentives are usually offered for
either participation (participatory wellness programs) or for achieving certain health goals
(health-contingent wellness programs). Incentives are both financial and in-kind incentives,
such as time-off awards, prizes, and other items of value. These wellness programs, however,
must comply with the ADA, among other employment laws.

The focus of the EEOC’s attack upon employers’ wellness programs has been on whether
such programs are voluntary. The ADA generally restricts employers from obtaining medical
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information from employees through disability-related inquiries or medical examinations.
However, the ADA and GINA do permit employers to conduct voluntary medical
examinations, including voluntary medical histories, which are part of an employee health
program. Voluntary is defined as neither requiring participation or penalizing employees who
do not participate. The main effect of the EEOC’s proposed regulations is the extent to which
incentives affect the voluntary nature of wellness programs.

In its guidance, the EEOC has decided that it will allow certain incentives related to wellness
programs, while limiting others to prevent economic coercion that could render the program
involuntary. This can be achieved, according to the proposed rule, by allowing an employer to
offer incentives up to a maximum of 30% of the total cost of employee-only coverage to
promote participation. Under the proposed rule, employers are not allowed to require
participation or deny coverage to or take an adverse employment action against any
employee who does not participate. Employers would be further required to provide a notice
that clearly explains what medical information will be obtained, who will receive the medical
information, how the medical information will be used, the restrictions on its disclosure, and
the methods the covered entity will employ to prevent improper disclosure of the medical
information. The proposed rule also allows disclosure of medical information obtained by the
wellness program to employers only in aggregate form, except as needed to administer an
employer’s health plan.

Finally, wellness programs must provide reasonable accommodations to employees with
disabilities so that such employees have the ability to participate in wellness programs and
earn the incentives offered by the employer. This is in line with the employer’s duty to
accommodate under the ADA.

Despite the EEOC’s guidance, there remain unanswered questions. For example, the
incentive language allows for up to 30% of the cost of employee-only coverage, but there is
no guidance on whether incentives can be offered to encourage other family members who
are covered under the insurance to participate in wellness programs. It is also expected that
separate guidance on how GINA and wellness programs can coexist will be forthcoming.

Although the notice and comment period on the proposed rule has ended, the final rule is not
likely to be issued until the fall. Employers should keep apprised of this rule making to make
sure that their wellness programs do not find the attention of the EEOC.

EMPLOYMENT LAWSCENE ALERT:
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ACCOMMODATING EMPLOYEES UNDER THE ADA
— THE EFFORT DOESN’T HAVE TO BE PERFECT,
IT JUST HAS TO BE MADE

The Americans with Disabilities Act requires employers to make reasonable accommodations
for employees with disabilities.  This process requires that employers and employees engage
in an interactive process to discuss potential reasonable accommodations.  The interactive
process requires an informal dialogue between the employer and the employee in which the
parties discuss reasonable accommodations for an employee’s disabilities.  A recent case out
of the First Circuit shows that the process does not have to be perfect to be adequate and
that both the employee and the employer have to engage in the interactive process in good
faith.

In EEOC v. Kohl’s Department Stores, Inc., No. 14-1268, the employee suffered from Type I
diabetes and claimed that her unpredictable work schedule as a sales associate was
aggravating her condition and endangering her health.  When the employee supported her
request for accommodation with a doctor’s note, her supervisor spoke with human
resources.  When the employee and the supervisor met, the employee requested a consistent
schedule, which the supervisor said she could not give her.  This was a valid decision by the
employer as the accommodation given does not have to be the accommodation the
employee specifically requests.  Instead of proposing another accommodation or discussing
the options, the employee got upset and quit.  While the employee was leaving, the
supervisor asked that she reconsider her resignation and asked to discuss other potential
accommodations.  The employee refused and left the premises.  A week later, the supervisor
again called the employee and requested that she come back to work and they could discuss
accommodations.  The employee did not accept this offer.

The interactive process requires bilateral cooperation and communication and, because the
employee did not cooperate in the process and was responsible for the breakdown of
communication, the court found that the employer could not be held liable for failure to
provide a reasonable accommodation.   The lesson for employers is that their efforts do not
need to be perfect to fulfill their requirements under the Americans with Disabilities Act;
employers simply need to engage in the interactive process in good faith, be willing to
discuss potential accommodations with the employee, and, if appropriate, provide the
employee with a reasonable accommodation, not necessarily the employee’s preferred
accommodation, that permits the employee to perform his or her job.
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EMPLOYMENT LAWSCENE ALERT: MUST
EMPLOYERS OFFER TELECOMMUTING AS A
“REASONABLE ACCOMMODATION”?

A number of courts have traditionally held that attendance is an essential function of most
jobs and, on that basis, have found that telecommuting, or working from home, as an
accommodation is not reasonable.  Recently, however, the United States Court of Appeals for
the Sixth Circuit departed from this traditional notion and held that an employee’s request for
telecommuting as an accommodation was reasonable and that her physical presence at work
was not an essential function of her job. This recent decision by the Sixth Circuit may present
a problem for some employers and may be a signal that other federal courts, such as the
Seventh Circuit, which oversees the federal district courts in Illinois, Indiana, and Wisconsin,
may now be willing to recognize that allowing an employee to work from home may be a
reasonable accommodation.

At issue in EEOC v. Ford Motor Company was whether a telecommuting arrangement could
be a reasonable accommodation for an employee in a resale steel buyer position suffering
from irritable bowel syndrome (“IBS”). The employee had formally requested that she be
permitted to telecommute on an as-needed basis as an accommodation for her disability.
Ford did maintain a telecommuting policy that authorized employees to telecommute up to
four days per week, but specifically provided that telecommuting was not appropriate for all
jobs, employees, work environments or managers. Ford ultimately determined that the
employee’s position was not suitable to telecommuting and denied her request.

In defending against the EEOC’s claim, it was Ford’s position that the employee was not
“otherwise qualified” because physical presence at the workplace was an essential job
function and that the employee’s inability to demonstrate regular attendance made her
unable to perform an essential function of her job and, therefore, she was not a “qualified”
individual under the ADA and did not fall within the statute’s protections.

The Sixth Circuit rejected Ford’s argument and, for the following reasons, found that Ford
could not show that the employee’s physical presence at work was essential
to performing her job:

The assumption that attendance at the workplace is essential for most jobs no longer
applies due to technological advances that allow employees to perform a number of
tasks remotely;
Because of those technological advances, positions that require a great deal of
teamwork are not inherently unsuitable to telecommuting arrangements;
The EEOC offered evidence that cast doubt on the importance of face-to-face
interactions in the employee’s position;
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The employee could still conduct on-site visits to suppliers’ places of business if she
worked partially or even primarily from her home rather than the employer’s facilities;
and
The employer permitted other resale buyers to telecommute, albeit on a more limited
basis.

The Sixth Circuit emphasized that determining whether physical presence is essential to a
particular job is a highly fact-specific question and that it considered several factors to guide
its inquiry, including the following: written job descriptions, the business judgment of the
employer, the amount of time spent performing the function, and the work experience of past
and present employees in the same or similar positions.

What Does This Decision Mean for Employers?

Although this decision comes out of the Sixth Circuit, it has opened the door for the EEOC to
take an aggressive approach on the issue of whether physical presence in the workplace is
truly essential to performing a specific job. The Sixth Circuit’s decision in EEOC v. Ford Motor
Co., represents a significant departure from the traditional majority viewpoint that regular
attendance at the workplace is usually an essential function of the job. For example, in 1995
in Vande Zande v. Wisconsin Department of Administration, the Seventh Circuit stated:

“Most jobs in organizations public or private involve teamwork under supervision rather than
solitary unsupervised work, and team work under supervision generally cannot be performed
at home without a substantial reduction in the quality of the employee’s performance. This
will no doubt change as communications technology advances, but is the situation today.
Generally, therefore, an employer is not required to accommodate a disability by allowing the
disabled worker to work, by himself, without supervision, at home. This is the majority view . .
. . But we think the majority view is correct. An employer is not required to allow disabled
workers to work at home, where their productivity inevitably would be greatly reduced. No
doubt to this as to any generalization about so complex and varied activity as employment
there are exceptions, but it would take a very extraordinary case for the employee to be able
to create a triable issue of the employer’s failure to allow the employee to work at home.”

The Sixth Circuit’s decision in EEOC v. Ford Motor Co., may be a signal to other courts that
technology has advanced such that the courts need to re-consider this traditional viewpoint.

With the federal courts and the EEOC beginning to embrace the concept that physical
presence at the employer’s place of business is not an essential job function, this may be the
beginning of a slippery slope toward requiring employers to consider telecommuting as an
accommodation. The question most employers will have is whether such an accommodation
is reasonable, particularly because many employers, like Yahoo! CEO Marissa Mayer, are
committed to the philosophy that in-person, face-to-face communication, and interaction
fosters the type of collaboration, innovation, and production that is essential to a successful



business.

Employers should keep a close eye on how other federal courts address the issue of
telecommuting as a reasonable accommodation.

SEVENTH CIRCUIT REVERSES COURSE ON
EMPLOYER’S ADA REASONABLE
ACCOMMODATION OBLIGATIONS

In EEOC v. United Airlines, the Court of Appeals for the Seventh Circuit held that an employer,
as part of its reasonable accommodation obligations under the Americans with Disabilities
Act (“ADA”), must reassign a disabled employee to an open and available position regardless
of whether there might be a better or more qualified applicant for that job position. The
Seventh Circuit’s holding is a direct reversal of its previous decision on the same issue twelve
years earlier when it held that an employer who has an open and available position is not
required to provide a disabled employee seeking reassignment to that open and available
position preferential consideration when there are better qualified applicants for the position
provided the employer has a consistent policy to hire the best applicant for the particular job
in question, rather than the first qualified applicant.

In a decision issued twelve years ago by then Chief Judge Richard Posner, the Seventh Circuit
took the position that the ADA is not a mandatory preference act and that the ADA only
requires an employer to consider the feasibility of reassignment. The Seventh Circuit also
previously held that it was not Congress’ intent when it passed the ADA that a reasonable
accommodation should be used to provide a disabled employee an advantage or preference
over non-disabled employees. Rather, it was Congress’ intent to provide disabled employees
a level playing field with non-disabled employees relative to job opportunities. In that case,
the Seventh Circuit held that a “policy of giving the job to the best applicant is legitimate and
nondiscriminatory.”

In its United Airlines decision, the Seventh Circuit reversed its anti-preference interpretation
of the ADA based upon a re-examination of the U.S. Supreme Court’s decision in Barnett v.
U.S. Air, Inc. where the U.S. Supreme Court arguably rejected that interpretation of the ADA
noting that such an argument “fails to recognize what the Act specifies, namely, that
preferences will sometimes prove necessary to achieve the Act’s basic equal opportunity
goal.” The Seventh Circuit interpreted this language from the Barnett decision to mean that
an employer is mandated under the ADA to reassign a disabled employee to a vacant
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position absent a showing of an undue hardship, regardless of whether there might be better
qualified candidates for the position.

An argument can be made that the Seventh Circuit interpreted the U.S. Supreme Court’s
“preference” requirement in Barnett too broadly. That is, the ADA does in fact provide a
preference to disabled employees – that preference is in the form of a reasonable
accommodation as a means of leveling the “playing field” between disabled and non-disabled
employees. However, the ADA does not expressly provide that employees with disabilities
should be given “bonus points” relative to other qualified applicants or candidates when
competing for the same position. As Judge Posner astutely questioned: Should the ADA
provide preferential consideration to a 29-year-old white male with tennis elbow in providing
that employee preferential treatment in reassignment to a vacant position over a 62-year-old
black woman with no disability who also happens to be the more qualified and better
applicant for the job? Under such a scenario, the ADA creates a hierarchy of protections
against discrimination, placing an employee with a disability ahead of members of other
groups also deserving protections, such as racial minorities. In our opinion, the U.S. Supreme
Court in Barnett did not intend to signal such preferential treatment to employees with
disabilities, but, rather, was addressing those preferences that may be necessary to level the
“playing field” in the workplace for such employees. The question becomes how far does the
duty of reasonable accommodation extend when it affects the legitimate expectations of
other qualified applicants or employees. This was an important question that the Seventh
Circuit did not address in its United Airlines decision and, perhaps, may be a question the U.S.
Supreme may wish to address.

In Huber v. Wal-Mart Stores, Inc., a case that followed the Barnett decision, the U.S. Supreme
Court had the opportunity to address the issue of whether an employer who has an
established policy to fill vacant job positions with the most qualified applicant is required to
reassign a qualified disabled employee to a vacant position as a reasonable accommodation,
although the disabled employee is not the most qualified applicant for the position.
Unfortunately, this case was settled by the parties before the U.S. Supreme Court could rule
on the case. A decision in the Wal-Mart case would have answered this important question
regarding an employer’s obligation to reassign a disabled employee who can no longer fulfill
the responsibilities of his or her original job position when there are other better qualified
applicants.

Despite the Seventh Circuit’s reliance on the Barnett decision, it less than clear whether the
U.S. Supreme Court intended for the application of a best-qualified applicant policy to be a
per se violation of the ADA when a disabled employee seeks reassignment as a form of a
reasonable accommodation, especially when that reassignment is to the detriment of better
qualified applicants or candidates. Neither the ADA nor the corresponding regulations
express that reassignment to a vacant position is mandatory when it is to the exclusion of
other qualified applicants or that an employer has to provide a disabled employee



preferential treatment. In fact, the ADA stops short of requiring that any particular group be
afforded a competitive advantage over all others when it comes to hiring or other job
placements decisions. Although the U.S. Supreme Court recently rejected the opportunity to
review the Seventh Circuit’s decision in United Airlines, it will hopefully be an issue that the
Court will address in the near future when given the opportunity.


