
EMPLOYMENT LAWSCENE ALERT: BIDEN
ADMINISTRATION SUPPORTS NEW LAWS
PROTECTING EMPLOYEES FROM
DISCRIMINATION

In this, the latest installment in our series discussing the Biden Administration’s workplace
initiatives, we will now consider the potential impact on employment discrimination laws. At
the moment, there are two main legislative actions underway in Congress, and President
Biden has lent his support to both these initiatives, as well as other proposals that would
affect employment discrimination laws.

Equality Act

In February 2020, the House of Representatives passed the Equality Act, which was originally
passed in 2019 but never received a vote in the Senate. The Equality Act would write
protections for LGBTQ individuals into Title VII and other federal civil rights statutes and
would explicitly prohibit discrimination based on sexual orientation and gender identity. The
U.S. Supreme Court’s  2020 Bostock v. Clayton County decision held that Title VII protects
employees against discrimination due to sexual orientation and gender identity, but the
Equality Act would codify that decision for employment purposes and also expand the
protections to housing, public accommodations, and other contexts. During debate on the
bill, Republican lawmakers in the House voiced concerns about how the Equality Act will
affect religious freedom for religious organizations. The bill that passed the House specifically
states that the Religious Freedom Restoration Act, which provides that the government
cannot infringe on a person’s religious rights unless it has a good reason to do so and does so
in the least restrictive way, cannot be used as a defense against a claim of LGBTQ
discrimination under the Equality Act.

The Equality Act now heads to the Senate, where it will need 60 votes to overcome the
filibuster. To do so, it may require the addition of religious freedom protections. If the Senate
passes the Equality Act, President Biden, who has stated that it is necessary to “lock[] in
critical safeguards,” is likely to sign the bill into law. Whether or not the Equality Act becomes
law, given the recency of the Bostock decision, the EEOC is likely to prioritize the protection
of LGBTQ employees under Title VII.

Pregnant Workers Fairness Act

In February 2020, the House reintroduced the Pregnant Workers Fairness Act (“PWFA”). The
PWFA would require private employers with 15 or more employees and public sector
employers to make reasonable accommodations for pregnant employees unless such
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accommodations would impose an undue hardship on the employer. This will codify and
expand upon the U.S. Supreme Court’s decision in Young v. UPS, which held that employers
are required to treat pregnant employees no less favorably than they treat non-pregnant
workers with similar inabilities to work. Given the Young decision, many employers are likely
already providing a least some accommodations to pregnant workers. The PWFA, however,
would eliminate the comparison to “non-pregnant workers with similar inabilities to work”
and simply require reasonable accommodations, absent an undue hardship.

Under the PWFA, employers would also be prohibited from retaliating against pregnant
employees for requesting a reasonable accommodation, and a pregnant employee could not
be forced to take paid or unpaid leave if another reasonable accommodation is available. The
PWFA has bipartisan support and will likely pass the House when it comes up for a vote. Like
other legislation, the PWFA would need 60 votes in the Senate to over come the filibuster.
Given the PWFA’s broad bipartisan support, it is likely that it will get a vote in the Senate,
pass, and be signed into law by President Biden.

Other Potential Changes

Currently, in order to prevail on a claim of age discrimination under the Age Discrimination in
Employment Act (“ADEA”), an employee must show that age was the “but-for” reason for the
adverse employment action. This is a more stringent standard than the “motivating factor” or
“mixed motive” standards, which are required to prove other types of employment
discrimination, including under Title VII. President Biden has indicated his support for
legislation that would eliminate the “but-for” standard and bring the ADEA in line with other
anti-discrimination laws that protect employees.

Finally, during his presidential campaign, President Biden expressed support for the Bringing
an End to Harassment by Enhancing Accountability and Rejecting Discrimination in the
Workplace Act (“BE HEARD Act”). This proposed legislation would expand Title VII to cover all
employers, not just those with 15 or more employees; would expand the definition of
employee to include independent contractors, volunteers, interns, and trainees; and would
require anti-harassment policies and training. The BE HEARD Act was introduced in the House
in 2019, but never received a vote. Given the other pending employment discrimination
legislation, it may not be reintroduced, but its underpinnings of expanded rights are an
important barometer for where employment discrimination legislation and policy through the
EEOC is likely headed over the next four years.

As always, O’Neil Cannon is here for you. We encourage you to reach out to our labor and
employment law team with any questions, concerns, or legal issues you may have, including
those regarding employment discrimination.



EMPLOYMENT LAWSCENE ALERT: NEW YEAR –
NEW LABOR AND EMPLOYMENT LAW
DEVELOPMENTS EVERY EMPLOYER SHOULD
KNOW

In 2019, several federal agencies, including the U.S. Department of Labor, Equal Employment
Opportunity Commission, and the National Labor Relations Board have either issued new
regulations, new guidelines, or employer-friendly decisions that every employer should be
aware of as we begin our journey into this 2020 election year. Most of the changes coming at
the federal level are the result of the Trump administration’s agenda to level the playing field
for employers by tilting back for employers the shift that occurred in the legal landscape
during the Obama administration. Here are the latest labor and employment law
developments every employer should know as we venture into 2020.

U.S. Department of Labor (DOL)

New Overtime Regulations Go into Effect January 1, 2020

Effective January 1, 2020, the salary threshold necessary to exempt executive, administrative
and professional employees from the Fair Labor Standard Act’s minimum wage and overtime
pay requirements increases from $23,660 (or $455 per week) to $35,568 (or $684 per week).
The DOL’s new rule is the product of the Trump administration’s efforts to reset the Obama
administration’s 2016 final rule that established the salary threshold at $47,476 per year or
$913 per week. Now is the perfect time for employers to audit their payroll data to make sure
that every employee who is being treated as an exempt executive, administrative or
professional employee is being paid at least the salary threshold amount of $35,568 (or $684
per week). Employees who do not meet this new minimum salary threshold should be treated
as non-exempt and employers should begin to pay these newly minted non-exempt
employees overtime compensation (1.5 times their regular rate) if they work over 40 hours in
a workweek.

DOL Issues Final Rule Clarifying the Regular Rate of Pay

In December, the DOL announced a final rule clarifying for employers what “perks” and
benefits must be included in the regular rate of pay when calculating overtime compensation.
The “regular rate” is the hourly rate that is paid to employees and must not only include an
employee’s hourly wage rate, but it must also include in its calculation other forms of
compensation received in a workweek, including bonuses, commissions, and other forms of
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compensation, subject to eight specified exclusions. Perplexing to employers, and exposing
employers to additional risk for overtime liability, was the uncertainty as to whether certain
kinds of “perks,” benefits, or other miscellaneous payments must be included in the regular
rate. The DOL attempted to eliminate this uncertainty in its final rule by confirming what
employers may offer to employees through the following non-exhaustive list of “perks” and
benefits without the risk of additional overtime liability:

The cost of providing certain parking benefits, wellness programs, onsite specialist
treatment, gym access and fitness classes, employee discounts on retail goods and
services, certain tuition benefits (whether paid to an employee, an education provider,
or a student-loan program), and adoption assistance;
Payments for unused paid leave, including paid sick leave or paid time off;EEOC, EE
Payments of certain penalties required under state and local scheduling laws;
Reimbursed expenses including cellphone plans, credentialing exam fees, organization
membership dues, and travel, even if not incurred solely for the employer’s benefit; the
DOL also clarified that reimbursements that do not exceed the maximum travel
reimbursement under the Federal Travel Regulation System or the optional IRS
substantiation amounts for travel expenses are per se “reasonable payments”;
Certain sign-on bonuses and certain longevity bonuses;
The cost of office coffee and snacks to employees as gifts;
Discretionary bonuses, by clarifying that the label given a bonus does not determine
whether it is discretionary and providing additional examples; and
Contributions to benefit plans for accident, unemployment, legal services, or other
events that could cause future financial hardship or expense.

The DOL’s final rule becomes effective on January 15, 2020.

National Labor Relations Board (NLRB)

Employers Can Cut-Off Union Dues Upon CBA Expiration

In a 3-1 ruling, the NLRB overturned an Obama-era decision (Lincoln Lutheran of Racine, 362
NLRB 1655 (2015)) requiring employers to continue to honor the dues checkoff provision in
an expired labor contract. In Lincoln Lutheran of Racine, the NLRB held that an employer’s
statutory obligation to check off union dues continues to be enforceable under Section 8(a)(5)
of the National Labor Relation Act after expiration of a collective bargaining agreement that
establishes the checkoff arrangement. The Obama-era Board reasoned that the “dues
checkoff” provision could not just dissipate once a contract expired, but instead could be
ignored only if all parties to the contract agreed. On December 16, 2019, the NLRB reversed
course in Valley Hospital Medical Center, 368 NLRB No. 39 (2019), holding that while dues
checkoff provisions are mandatory subjects of bargaining, they also fall into a special “limited
category” of unique union rights that are contractual in nature and do not necessarily relate
to wages, pensions, welfare benefits, and other terms and conditions of employment. Given
its special category, a dues-checkoff provision remains enforceable only during the term of



the agreement in which those contractual obligations were created by the parties.
Consequently, the Board held that there is no independent statutory obligation to check off
and remit dues after expiration of a collective-bargaining agreement containing a checkoff
provision, just as no such statutory obligation exists before parties enter into such an
agreement. The Board’s ruling brings more balance to the bargaining table and provides the
employer some leverage when contract negotiations may extend beyond the expiration of
the labor agreement. It also incentivizes the union to reach an agreement before expiration
of the labor agreement to avoid loss of union dues. Of course, the right to cut-off union dues
under the Board’s Valley Hospital decision does not exist when the employer and the union
agree to extend the labor agreement during the pendency of negotiations.

NLRB Provides Employers, Once Again, the Power to Control Company-Owned
Email

On December 17, 2019, in Caesars Entertainment (368 NLRB No. 143) the NLRB overturned
its 2014 controversial Purple Communications decision (361 NLRB No. 126) which had held
that employees have the right to use their employers’ email systems for non-business
purposes, including communicating about union organizing. The NLRB’s Purple
Communications’ decision overturned its 2007 Register Guard decision (351 NLRB No. 70)
where the Board recognized the long-standing precedent that the NLRA generally does not
restrict an employer’s right to control the use of its equipment, which applies to company-
owned email systems, and held that while union-related communications cannot be banned
because they are union-related, facially neutral policies regarding the permissible use of
employers’ email systems are not rendered unlawful simply because they have the
“incidental” effect of limiting the use of those systems for union-related communications.
The Purple Communications decision upset this precedent and held, for the first time in the
history of the Board, that employees do have the right to use company-owned equipment for
non-work purposes. The Board’s decision in Caesars Entertainment basically restored the
standard set forth in the Register Guard decision before the Purple Communications decision
stripped employers of an important property right with the only exception being those rare
cases where an employer’s email system provides the only reasonable means for employees
to communicate with one another. Now, under the Caesars Entertainment decision,
employers may prohibit employees from using company-owned email systems for non-work-
related purposes, including communications concerning union organizing activities.
Employers, however, are permitted to implement such a prohibition only if the employer’s
rules or policies are not applied discriminatorily by singling out union-related activities or
communications.

NLRB Restores Employers’ Right to Impose Confidentiality in Workplace
Investigations

On December 16,2019, in a 3-1 decision, the NLRB overruled a 2015 NLRB precedent (Banner



Estrella Medical Center, 362 NLRB 1108) that required a case-by-case determination of
whether an employer may lawfully require confidentiality in specific workplace investigations.
The Board had ruled that employees have a Section 7 right to discuss discipline and ongoing
investigations involving themselves and other co-workers. In Apogee Retail, 368 NLRB No.
144 (2019), however, the NLRB returned to its previous standard, and now allows employers
to implement blanket nondisclosure rules requiring confidentiality in all workplace
investigations. The NLRB’s ruling aligns itself with the EEOC’s position against the backdrop
of the #MeToo movement where confidentiality rules imposed during a workplace sexual
harassment investigation encourage victims and witnesses to come forward. The standard
set forth by the Board in Apogee Retail only applies to open and-on-going investigations and
only to those employees directly involved in the investigation. Obviously, on the other hand,
any confidentiality order or rule imposed by the employer cannot be imposed on employees
not involved in the investigation or to an investigation that has concluded. The Board’s
decision in Apogee Retail provides employers an important tool to maintain the integrity of its
internal investigations without fear that imposing the safeguards of confidentiality
requirements during the pendency of an investigation violates Section 7 rights.

Equal Employment Opportunity Commission (EEOC)

EEOC Rescinds Policy Against Binding Arbitration

The EEOC voted 2-1 to rescind its 1997 Policy Statement on Mandatory Binding Arbitration
where the EEOC had stated its position that mandatory arbitration agreements that keep
workers’ discrimination claims out of court clash with the civil rights laws the agency
enforces.

The EEOC based its decision to rescind its policy regarding binding arbitration based on the
fact that its policy statement did not reflect current law, especially given the Supreme Court’s
numerous and consistent decisions since 1997 that favor agreements to arbitrate
employment-related disputes as being enforceable under the Federal Arbitration Act (FAA).
The EEOC found that its 1997 policy conflicted with the arbitration-related decisions of the
Supreme Court where the Court rejected the EEOC’s previously enunciated concerns with
using the arbitral forum – both within and outside the context of employment discrimination
claims. It should be noted by employers, however, that the EEOC’s decision to rescind its
1997 policy statement on mandatory arbitration should not be construed to mean that
employees cannot file charges of discrimination with the agency if they signed an agreement
to arbitrate or that the EEOC is prohibited from investigating such charges. Moreover, the
EEOC makes clear that its rescission of its 1997 policy should not be interpreted as limiting
the EEOC’s ability, or that of the employee, to challenge the enforceability of any agreement
to arbitrate. This change in the EEOC’s policy position regarding mandatory arbitration of
employment disputes is not surprising given the long-line of Supreme Court decisions
favoring arbitration in employment disputes. Given the positive change in the EEOC’s position



on mandatory arbitration agreements in employment, along with strong precedent-setting
federal court decisions favoring arbitration, employers should consider revisiting whether
they should be utilizing agreements with their employees for mandatory arbitration of
employment disputes.

EMPLOYMENT LAWSCENE ALERT: THE EEOC
HAS STARTED COLLECTING REQUIRED PAY
DATA: DO YOU NEED TO REPORT AND ARE YOU
READY?

On July 15, 2019, after a protracted legal battle, the EEOC began collecting employers’ EEO-1
2017 and 2018 payroll data, which may be referred to as Component 2 data. The reporting
requirement was originally announced by the Obama administration in 2016, but in 2017, the
Trump administration stayed the collection of Component 2 data, citing the burden it
imposed on employers. However, in March 2019, the U.S. District Court for the District of
Columbia issued an order reinstating the requirement.

Therefore, between now and the deadline of September 30, 2019, all employers with 100 or
more employees (both full-time and part-time) must submit the requisite information from
calendar years 2017 and 2018 for all employees employed during the relevant “workforce
snapshot period,” which is an employer-selected payroll period between October 1 and
December 31 of the reporting year. Employers, including federal contractors, that have less
than 100 employees are not subject to these reporting requirements. Subject employers
must provide the EEOC with the following data for employees in the workforce snapshot
period: the employees’ race/ethnicity and sex; the employee’s EEO-1 job classification; the
actual hours worked by non-exempt employees; actual hours worked by or proxy hours
worked (e.g., 40 hours per week for full-time employees) for exempt employees; and Form
W-2 payroll information. Such information does not have to be submitted for each individual
employee but can be submitted by identifying, based on race/ethnicity and sex, the number
of employees in each EEO-1 job category that fall into each of 12 EEO-1 compensation bands
and the aggregate number of hours worked by all employees in each EEO-1 compensation
band. The EEOC’s stated purpose for collecting such information is to identify and remediate
unlawful pay disparities in pay that are based on race/ethnicity and/or sex. Therefore,
providing complete and accurate information in all categories is essential.

Employers subject to this requirement should have received correspondence via the U.S. mail
and an email from NORC, the research group that is conducting the survey on behalf of the
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EEOC, notifying them of this obligation. Reminders are also scheduled to be sent in August
and September. The EEOC has provided resources for filers at https://eeoccomp2.norc.org.

EEOC WELLNESS LAWSUIT AGAINST WISCONSIN
EMPLOYER ENDS IN $100,000 SETTLEMENT

A Wisconsin employer’s settlement last month with the EEOC ended the final round of
litigation initiated against it by the EEOC over its workplace wellness plan.

In 2009, Manitowoc-based Orion Energy Systems (Orion) implemented a wellness program
that included a health assessment. The health assessment consisted of a personal health
questionnaire, a biometric screening, and a blood draw.  An Orion employee refused to
participate and, as a result, was required to pay her full health premium costs of more than
$400 per month. (Meanwhile, for employees who participated in the health assessment, the
employer paid 100% of the premium cost). The employee openly questioned the purpose of
the health assessment, the confidentiality of its results, and the CEO’s response to her
questions. Approximately three weeks after declining to participate in the health assessment,
her employment was terminated.  She then filed a complaint with the EEOC, which in turn
sued Orion in August 2014, alleging that the company’s wellness program violated the ADA
as “involuntary” and that the company had retaliated against her in violation of the ADA.

The ADA generally prohibits employers with 15 or more employees from requiring medical
examinations or making disability-related inquiries of an employee, unless the examination or
inquiry is job-related and consistent with business necessity. The law includes an exception
for “voluntary” wellness programs, but the EEOC had not finalized its definition of a
“voluntary” wellness program until May 2016, nearly seven years after the events at issue in
this case.

In a mixed September 2016 decision, the court for the Eastern District of Wisconsin ruled
against the EEOC by finding that the wellness plan was voluntary. The court determined that
the health assessment incentive (the premium cost) was permitted within the framework of a
“voluntary” plan, and therefore was not prohibited under the general ADA medical
examination and inquiry rules.  While shifting even 100% of the premium cost to the
employee was a strong incentive, it was still not an involuntary “compulsion,” the court
reasoned, because employees could still choose between completing the health assessment
or paying the full premium.

While the court’s ruling essentially approved the design of the wellness plan, it declined to
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dismiss the employee’s ADA retaliation and interference claims. In other words, it was only
the termination (allegedly in response to the employee’s refusal to participate in the wellness
plan) that the court found troubling.

To resolve these remaining issues, Orion agreed to pay the former employee $100,000. Orion
also agreed:

Not to maintain any wellness program in the future with disability-related inquiries or
medical examinations that do not meet the criteria for “voluntary” wellness plans as
defined under the May 2016 final EEOC regulations;
Not to engage in any form of retaliation, including interference or threats, against any
employee for raising objections or concerns as to whether the wellness program
complies with the ADA;
To tell its employees that any concerns about its wellness program should be sent to its
human resources department;
To train its management and employees on the law against retaliation and interference
under the ADA; and
To conduct an additional training meeting with its chief executive officer, its chief
operating officer, its chief financial officer, its HR director, and all employees
responsible for negotiating or obtaining health coverage or selecting a wellness
program. This training is to include an explanation of the settlement terms and the
ADA’s requirements regarding wellness programs.

While Orion, in the consent decree, “continues to deny the EEOC allegations,” the settlement
serves as a reminder to employers not to base any employment decisions on participation or
non-participation in a workplace benefit program. Wellness programs must comply not only
with multiple provisions of the ADA, but also with HIPAA, the Genetic Information
Nondiscrimination Act (GINA), the Affordable Care Act, and other laws. As these rules, and
relevant case law, continue to evolve, it is important that employers maintaining,
implementing, or considering updating a wellness plan proceed with an awareness of the
potential costs of noncompliance.

EMPLOYMENT LAWSCENE ALERT: EEOC
INTRODUCES PROPOSED CHANGES TO EEO-1
REPORTING THAT COULD REVEAL PAY
DISCRIMINATION

Employers, including federal contractors, with 100 or more employees are required to file
employer information reports, called an EEO-1 with the U.S. Equal Opportunity Commission
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(“EEOC”). The data collected currently includes data on race, ethnicity, and gender.

However, under a revised proposal by the EEOC issued on July 14, 2016, as of March 31,
2018, companies will also need to include data on pay ranges and hours worked. This
information must be reported by job category and broken down across 12 pay bands.
Employers are to gather wage information from W-2 reports from the prior year, and include
not only base salaries but also bonuses, incentive compensation payouts, and payments for
paid time off. For non-exempt employees, calculation of hours worked will reflect only hours
actually worked and not paid time off. Additionally, for exempt employees, employers can
chose to either report actual hours worked if that is traced or report 40 hours per workweek
for full-time employees and 20 hours per workweek for part-time employees.

Although the first reporting deadline is not until 2018, the reported information will include
2017 wage information. The EEOC plans to use this information to identify pay discrimination.
Therefore, companies need to identify whether there are pay gaps between protected classes
that the EEOC might consider suspicious. Companies with pay gaps will need to analyze
whether these are caused by legitimate, non-discriminatory, job-related factors such as
location, education, or experience. If employers cannot justify wage differences, they will
need to consider how to fix the pay gap. Otherwise, there is a real possibility that they will
face a pay discrimination suit.

A sample of the proposed EEO-1 Form to collect pay data can be found here and a Q&A from
the EEOC regarding the proposed changes can be found here.

EMPLOYMENT LAWSCENE ALERT: EEOC ISSUES
DRAFT PROPOSED ENFORCEMENT GUIDANCE
ON RETALIATION AND RELATED ISSUES

Recently, the U.S. Equal Employment Opportunity Commission (“EEOC”) published Draft
Proposed Enforcement Guidance on Retaliation and Related Issues in order to get public
input. The EEOC handles employment discrimination laws, including retaliation claims by
employees who engage in “protected activity,” such as employees who complain about
discrimination, file a charge of discrimination, or participate in an employment discrimination
proceeding. Despite the fact that retaliation is the most frequently alleged type of charge
filed with the EEOC, it last published guidance on the matter in 1998. It has used this Draft
Proposed Guidance as a way to clarify its stance on certain points of law and an attempt to
expand the definition of retaliation.
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Among the proposed changes is the EEOC’s rejection of the “manager rule,” whereby an
employee who has a job responsibility that involves policing discrimination in the workplace
(e.g., human resource manager) is not engaged in “protected activity” if that person is simply
performing his or her job. The EEOC proposes to focus on the “oppositional nature of the
employee’s complaints or criticisms” instead of the employee’s job duties. Therefore, while
someone such as a human resources manager would not always be protected under the
retaliation provisions, that person would also not have to step outside of their role and
assume a position adverse to the employer to receive protection.

The EEOC considers internal complaints to be included in the “participation” aspect of
retaliation, regardless of whether a formal charge is filed. Additionally, the EEOC proposes
that an individual engaged in “participation” in an employment discrimination proceeding
does not have to be “reasonable” in either the belief that discrimination occurred or in how
the employee presents himself. In fact, the participation could be wrong, defamatory, or
malicious. Oppositional activity must still be objectively reasonable to be protected.

In a nod to the National Labor Relations Board, which has held that discussing compensation
among employees constitutes protected, concerted activity, the EEOC’s Draft Proposed
Guidance state that conversations about pay “may constitute protected opposition under the
equal employment opportunity laws, making employer retaliation actionable based upon the
facts of a given case.” The EEOC gives the example of an employee who discusses the fact
that she is being discriminated against due to her gender, as evidence by her lower pay than
similarly situated male employees.

The Draft Proposed Guidance also expand on the definition of “materially adverse
employment action” to include: disparaging the employee to others or in the media; making
false reports to government authorities; threatening reassignment; scrutinizing the
employee’s work or attendance more closely than that of other employees, without
justification; giving an inaccurately lowered performance appraisal or job reference, even If
not unfavorable; removing supervisory responsibilities; engaging in abusive verbal or
physical behavior that is reasonably likely to deter protected activity, even if it is not
sufficiently “severe or pervasive” to create a hostile work environment; requiring
reverification of work status, threatening deportation, or initiating other action with
immigration authorities; and taking any other action that might deter reasonable individuals
from engaging in protected activity. Although the EEOC acknowledges that some courts
would find these actions insufficient to constitute a materially adverse employment action, it
believes that this interpretation is supported by Supreme Court reasoning.

The public has until February 24, 2016 to submit input, and after that, final guidance will be
published. Although, even when finalized, the guidance is simply a reference tool for
investigators and not law, employers should be aware of the EEOC’s new proposed guidance,
particularly the above points. Not only will the EEOC be using these in order to issue initial



determinations, but these are items the EEOC is likely to aggressively pursue in litigation as
well.

EMPLOYMENT LAWSCENE ALERT: SEVENTH
CIRCUIT RULES THAT EEOC MUST TRY TO
RESOLVE DISPUTES THROUGH CONCILIATION
BEFORE FILING SUIT

On December 17, 2015, the Seventh Circuit held in EEOC v. CVS Pharmacy Inc. that the EEOC
was required to first attempt to resolve its dispute with CVS through conciliation before
bringing suit over whether CVS’s language in its severance agreements constituted a
“pattern or practice of resistance to the full enjoyment” of rights secured by Title VII. The
EEOC alleged that CVS’s standard severance agreement was overly broad, misleading, and
intended to deter terminated employees from filing charges with the EEOC even though the
agreement provided a carve-out recognizing the employee’s right to “participate with any
appropriate federal, state or local government agency enforcing discrimination laws.”

We have previously blogged about this specific case here and other attempts by the EEOC to
broaden their enforcement powers by skirting its conciliation duties here, here, and here.

In February 2014, the EEOC filed suit in federal district court in Illinois alleging that CVS’s
severance agreements constituted a “pattern or practice” in violation of Section 707(a) of
Title VII by interfering with an employee’s full enjoyment of the rights afforded by Title VII. In
granting CVS’s motion to dismiss the complaint, the district court determined that the EEOC
was first required to conciliate its claim before bringing a civil suit—a prerequisite that the
EEOC claimed it did not have to meet because “pattern or practice” claims brought under
Section 707(a) authorizes the agency to bring such actions without following the pre-suit
procedures in Section 706—including conciliation. The district court granted CVS summary
judgment dismissing the EEOC’s suit finding that the agency was required to conciliate its
claims before filing its civil suit. In dismissing the EEOC’s suit, the district court also
questioned whether or not an employer’s decision to offer a severance agreement could be
the basis for a “pattern or practice” discrimination suit without any allegation that the
employer had actually engaged in retaliatory or discriminatory employment practices—an
allegation that was missing from the EEOC’s complaint.

On appeal, the Seventh Circuit rejected the EEOC’s position that Section 707(a) relieved it
from any obligation to follow the pre-suit procedures found in Section 706. In addition, the
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Seventh Circuit held that the prohibition against “pattern or practice” discrimination found in
Section 707(a) did not create a broad enforcement power for the EEOC to pursue non-
discriminatory employment practices that it dislikes but, rather, simply permits the EEOC to
pursue multiple violations of Title VII. Because several circuits, including the Seventh Circuit,
have found that conditioning benefits on a promise not to file charges with the EEOC is not, in
itself, retaliation under Title VII, the court found that simply offering the severance
agreement was not discrimination, and therefore, the EEOC failed to state a claim under Title
VII. The Seventh Circuit’s holding is in line with the recent Supreme Court decision in Mach
Mining, LLC v. EEOC, which found that the EEOC can only resort to litigation when informal
methods of dispute resolution fail because conciliation is a “key component of the statutory
scheme” of Title VII.

Although this case was decided in the employer’s favor regarding the waivers contained in its
severance agreement, it is still recommended that employers include explicit and express
provisions in their severance agreements that make clear: (i) that even though a severance
agreement may provide that an employee may waive his or her right to sue in any court or
agency, an employee should still be permitted by the express language of the agreement to
participate in agency proceedings that enforce discrimination laws; (ii) that the waivers and
releases are not to be construed to interfere with the EEOC’s rights and responsibilities to
enforce federal anti-discrimination statutes under its jurisdiction or those rights of any state
administrative agency; and (iii) that the employee has the protected right to file a charge or
participate in an investigation or proceeding conducted by the EEOC or any state
administrative agency charged with the authority to enforce anti-discrimination laws. Until
the U.S. Supreme Court ultimately rules on the issues presented in the CVS case, employers
should expect that the EEOC will continue to be aggressive on these issues regarding
whether the use of covenants not to sue under Title VII violate an employee’s rights to the
full enjoyment of protections afforded by Title VII. Including the above recommended carve-
out language in severance agreements places an employer on defensible ground against any
EEOC attack regarding the lawfulness of covenants not to sue used in severance agreements.
For now, the Seventh Circuit’s recent decision is an important victory for employers in Illinois,
Indiana, and Wisconsin with regard to their ability to effectively use severance agreements to
protect themselves from future suits by terminated employees without fear that such
agreements may be considered retaliatory by the EEOC.

EMPLOYMENT LAWSCENE ALERT: MAKING SURE
YOUR WELLNESS PROGRAM COMPLIES WITH
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THE LAW

Litigation against employers by the EEOC regarding the implementation of wellness programs
is ongoing in federal court, but no instructive decisions have been issued by the courts.
Employers wishing to implement a wellness program but stay out of litigation may feel like
they have little guidance on the issue, but there are some instructions out there on how to
avoid, at the very least, disability discrimination lawsuits brought by the EEOC.

In April 2015, the EEOC published proposed interpretive guidance on how employers can run
wellness programs without running afoul of the Americans with Disabilities Act (ADA). The
EEOC’s guidance is an attempt to balance the ADA’s goal of limiting employer access to
medical information and the Affordable Care Act’s goal promoting wellness programs. The
proposed rule does not touch on how wellness programs may be affected by any other laws
prohibiting discrimination, such as Title VII, the Age Discrimination in Employment Act, and
the Genetic Information Nondiscrimination Act (GINA).

As a brief review, the ADA prohibits discrimination against individuals with disabilities and
restricts the medical information employers may obtain from employees and applicants.
Wellness programs are generally programs and activities that promote a healthier lifestyle or
prevent disease, which in turn attempts to improve employee health and reduce healthcare
costs. Wellness programs may also incorporate health risk assessments and biometric
screenings that measure an employee’s health risk factors. Incentives are usually offered for
either participation (participatory wellness programs) or for achieving certain health goals
(health-contingent wellness programs). Incentives are both financial and in-kind incentives,
such as time-off awards, prizes, and other items of value. These wellness programs, however,
must comply with the ADA, among other employment laws.

The focus of the EEOC’s attack upon employers’ wellness programs has been on whether
such programs are voluntary. The ADA generally restricts employers from obtaining medical
information from employees through disability-related inquiries or medical examinations.
However, the ADA and GINA do permit employers to conduct voluntary medical
examinations, including voluntary medical histories, which are part of an employee health
program. Voluntary is defined as neither requiring participation or penalizing employees who
do not participate. The main effect of the EEOC’s proposed regulations is the extent to which
incentives affect the voluntary nature of wellness programs.

In its guidance, the EEOC has decided that it will allow certain incentives related to wellness
programs, while limiting others to prevent economic coercion that could render the program
involuntary. This can be achieved, according to the proposed rule, by allowing an employer to
offer incentives up to a maximum of 30% of the total cost of employee-only coverage to
promote participation. Under the proposed rule, employers are not allowed to require
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participation or deny coverage to or take an adverse employment action against any
employee who does not participate. Employers would be further required to provide a notice
that clearly explains what medical information will be obtained, who will receive the medical
information, how the medical information will be used, the restrictions on its disclosure, and
the methods the covered entity will employ to prevent improper disclosure of the medical
information. The proposed rule also allows disclosure of medical information obtained by the
wellness program to employers only in aggregate form, except as needed to administer an
employer’s health plan.

Finally, wellness programs must provide reasonable accommodations to employees with
disabilities so that such employees have the ability to participate in wellness programs and
earn the incentives offered by the employer. This is in line with the employer’s duty to
accommodate under the ADA.

Despite the EEOC’s guidance, there remain unanswered questions. For example, the
incentive language allows for up to 30% of the cost of employee-only coverage, but there is
no guidance on whether incentives can be offered to encourage other family members who
are covered under the insurance to participate in wellness programs. It is also expected that
separate guidance on how GINA and wellness programs can coexist will be forthcoming.

Although the notice and comment period on the proposed rule has ended, the final rule is not
likely to be issued until the fall. Employers should keep apprised of this rule making to make
sure that their wellness programs do not find the attention of the EEOC.

EMPLOYMENT LAWSCENE ALERT:
TRANSGENDER EMPLOYEES AND
BATHROOMS—WHAT SHOULD AN EMPLOYER
DO?

A few weeks ago, we posted a blog about the protection of transgender employees under
Title VII. Since then, Caitlyn Jenner has graced the cover of Vanity Fair, the EEOC has further
solidified its position on the matter, and OSHA has weighed in on the issue.

One matter that has come up in many of the transgender discrimination lawsuits that have
been filed to date is the use of bathrooms. This is the situation in the most recent lawsuit by
the EEOC. It alleges that a Minnesota company discriminated against a transgender
employee by not letting her use the women’s restroom and subjecting her to a hostile work
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environment.

Likely in response to these issues, the Department of Labor’s Occupational Safety and Health
Administration (OSHA) issued “A Guide to Restroom Access for Transgender Workers.” OSHA
requires, among other things, that employees are provided with sanitary and available
restrooms. It is estimated that 700,000 adults in the United States are transgender, and
OSHA stated that restricting employees to restrooms that do not conform with their gender
identities or by requiring them to use a segregated gender-neutral or other specific
restrooms singles transgender employees out and potentially makes them fear for their
safety. Therefore, OSHA recommends that all employees should be permitted to use the
facilities that correspond to their gender identity, and each employee should determine the
most appropriate and safe option for him or herself. OSHA proposed two other optional
solutions: 1) single occupancy, gender-neutral facilities for all employees; or 2) use of
multiple-occupant, gender neutral restrooms with lockable single occupant stalls for all
employees. Further, OSHA’s best practices recommend that employees should not be asked
to provide any medical or legal documentation of their gender identity in order to have
access to appropriate facilities.

Based on the EEOC’s current litigation trend and OSHA’s best practices recommendation,
employers should permit all employees to use the facilities that correspond with their gender
identity. For now, the stance of the federal government is that employees should have
unrestricted access and use of restrooms according to their full-time gender identity.
Employers will need to deal with these situations on a case-by-case basis to find solutions
that are safe, convenient, and respectful.

EMPLOYMENT LAWSCENE ALERT: SUPREME
COURT DECIDES RELIGIOUS ACCOMMODATION
CASE

Today, the U.S. Supreme Court issued its ruling in EEOC v. Abercrombie and Fitch. Justice
Scalia penned the majority opinion while Justice Alito wrote a concurrence and Justice
Thomas concurred in part and dissented in part. The case, which centered around whether
employers can be held liable for failing to accommodate a religious practice only after the
applicant or employee has informed the employer of the need for an accommodation, was
covered by our blog in January. The facts that brought the case to the Supreme Court are
that a Muslim job applicant wore a head scarf to her job interview, but because the retailer’s
Look Policy stated that employees could not wear “caps,” she was not hired. The retailer
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argued, and the Tenth Circuit agreed, that it was the applicant’s duty to inform the employer
that she was wearing the headscarf for a religious reason and would, therefore, need an
accommodation from their policy, which she did not do. The Supreme Court reversed, stating
that an applicant would only need to show that the need for a religious accommodation was a
motivating factor in the employment decision to prevail.

The Supreme Court drew a distinction between an employer having “actual knowledge” of a
need for a religious accommodation and having that need be a “motivating factor” in the
employment decision. An employer cannot refuse to hire an applicant based on a desire to
avoid providing an accommodation, even if they’re only guessing that an accommodation
would be necessary. The Supreme Court based this on Title VII’s “because of” language,
which means a motivating factor, not actual knowledge. Title VII, unlike other
antidiscrimination statutes like the Americans with Disabilities Act, does not impose a
knowledge requirement. The Court found this important in deciding that it is the employer’s
motive that is the essential factor in proving discrimination under Title VII. Although the Court
stated that adding a knowledge requirement would be adding words to the law, which is the
duty of Congress, not the courts, it did acknowledge that the employer’s knowledge may
make it easier to infer motive as it would be difficult to prove that motive unless an employee
can prove that the employer at least suspects that the practice is a religious practice.

The rule that the Supreme Court came out with, and employers should take care to follow is
“An employer may not make an applicant’s religious practice, confirmed or otherwise, a
factor in employment decisions.” Additionally, the Court stated that Title VII requires
employers to give accommodations from otherwise neutral policies to employees for religious
reasons. Therefore, employers cannot take religious beliefs that they either know or suspect
exist into account when making employment decisions, and they must accommodate
religious beliefs unless such an accommodation would impose an undue hardship.


