HEALTH CARE LAW ADVISOR ALERT: VACCINE
INJURY CLAIMS AND THE FEDERAL VACCINE
COURT

As the development of a potential COVID-19 vaccine continues, so too do questions about the
types of vaccines being developed and how they will be administered. Vaccines offer
overwhelming public health benefits, but a small number of individuals who receive vaccines
are harmed by them. Most claims alleging health problems caused by vaccines must be
brought in the “Vaccine Court” of the United States Court of Federal Claims under the
National Childhood Vaccine Injury Act of 1986, 42 U.S.C. § 300aa-1, et seq.

The Act creates the National Vaccine Injury Compensation Program to handle vaccine-related
claims. The program is administered by a secretary who may compensate a party who has
suffered a vaccine-related injury or death. The Act largely preempts traditional tort claims
against vaccine administrators or manufacturers for vaccine-related injuries and it limits
claimants to only those sustaining injury or their legal representatives.

The Act creates a Vaccine Injury Table listing various vaccines and medical conditions that
may result from them. Claimants must show, by a preponderance of evidence, that they
suffered an injury listed in the Table or that a vaccine caused or significantly aggravated their
injury within the time periods set forth in the Table. Terran ex rel. Terran v. Sec’y of Health
and Human Servs., 195 F.3d 1302, 1307 (Fed. Cir. 1999), cert. denied, 531 U.S. 812 (2000). If
claimants do so for an injury listed in the Table within the time period stated in the Table,
they are presumed to be entitled to compensation. Knutson by Knutson v. Sec’y of Health
and Human Servs., 35 F.3d 543, 547 (Fed. Cir. 1994). For claims not falling within the Table,
claimants must prove the vaccine at issue caused their injury by a preponderance of
evidence. Golub v. Sec’y of Health and Human Servs., No. 99-5161, 2000 WL 1471643, at *2
(Fed. Cir. Oct. 3, 2000). Claimants are limited to a recovery of $250,000 for pain and
suffering, but may recover additional damages for actual and projected un-reimbursable
expenses, actual and anticipated lost earnings, and reasonable attorneys’ fees and costs.

Claims made to the Vaccine Court are sent to the office of the Chief Special Master, who then
assigns the claim to a special master to review and issue a decision to be entered as a
judgment by the Federal Court of Claims. Either party can request that the Federal Court of
Claims review this decision, and also can seek further review in the United States Court of
Appeals for the Federal Circuit. Judicial review of the special masters’ decision is limited; the
decision can be set aside only if either court determines it is arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law. If claimants choose to reject a judgment
by the Vaccine Court, they then may pursue a tort action in state or federal court. However,
the Act offers certain defenses and presumptions to defendants facing such claims.
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For more information about the Vaccine Court, or other legal issues relating to the COVID-19
pandemic, contact Grant Killoran of O'Neil Cannon at 414-276-5000 or
grant.killoran@wilaw.com.

20 OCHDL LAWYERS SELECTED AS 2021 BEST
LAWYERS®; ANOTHER 5 NAMED BEST
LAWYERS: ONES TO WATCH

We are pleased to announce 20 of our lawyers have been included in the 2021 Edition of The
Best Lawyers in America, and an additional five have been selected as 2021 Best Lawyers:
Ones to Watch.

The following are the O’Neil, Cannon, Hollman, DeJong and Laing lawyers named to the
2021 lists:

Best Lawyers in America

e Douglas P. Dehler - Litigation - Insurance

* James G. DeJong - Corporate Law, Mergers and Acquisitions Law, and Securities /
Capital Markets Law

 Seth E. Dizard - Bankruptcy and Creditor Debtor Rights / Insolvency and Reorganization
Law and Litigation - Bankruptcy

e Peter J. Faust - Corporate Law and Mergers and Acquisitions Law

 John G. Gehringer - Commercial Litigation, Construction Law, Corporate Law, and Real
Estate Law

* Joseph E. Gumina - Employment Law - Management and Litigation - Labor and
Employment

* Dennis W. Hollman - Corporate Law and Trusts and Estates
e Grant C. Killoran - Commercial Litigation and Litigation - Health Care
* |B Koenings - Corporate Law

e Dean P. Laing - Commercial Litigation, Personal Injury Litigation - Plaintiffs, and Product
Liability Litigation - Defendants

e Gregory W. Lyons - Commercial Litigation and Litigation - Insurance


https://www.wilaw.com/attorneys/grant-c-killoran/
mailto:grant.killoran@wilaw.com
https://www.wilaw.com/20-ochdl-lawyers-selected-as-2021-best-lawyers-another-5-named-best-lawyers-ones-to-watch/
https://www.wilaw.com/20-ochdl-lawyers-selected-as-2021-best-lawyers-another-5-named-best-lawyers-ones-to-watch/
https://www.wilaw.com/20-ochdl-lawyers-selected-as-2021-best-lawyers-another-5-named-best-lawyers-ones-to-watch/

* Patrick G. McBride - Commercial Litigation
e Thomas A. Merkle - Family Law
* Joseph D. Newbold - Commercial Litigation

e Chad J. Richter - Business Organizations (including LLCs and Partnerships) and
Corporate Law

* John R. Schreiber - Bankruptcy and Creditor Debtor Rights / Insolvency and
Reorganization Law and Litigation - Bankruptcy

* Jason R. Scoby - Corporate Law

» Steven J. Slawinski - Construction Law

Best Lawyers: Ones to Watch

* Kelly M. Spott - Trusts and Estates
e Trevor C. Lippman - Litigation - Trusts and Estates

e Erica N. Reib - Labor and Employment Law - Management and Litigation - Labor and
Employment

e Christa D. Wittenberg - Commercial Litigation

About Best Lawyers

Best Lawyers has published their list for over three decades, earning the respect of the
profession, the media, and the public as the most reliable, unbiased source of legal referrals.

Best Lawyers: Ones to Watch recognizes associates and other lawyers who are earlier in their
careers for their outstanding professional excellence in private practice in the United States.

Lawyers on The Best Lawyers in America and Best Lawyers: Ones to Watch lists are divided
by geographic region and practice areas. They are reviewed by their peers on the basis of
professional expertise, and they undergo an authentication process to make sure they are in
current practice and in good standing.

OCHDL CREATES NEW HEALTH CARE LAW BLOG

Welcome to the first edition of the O’Neil, Cannon, Hollman, DeJong and Laing Health Care
Law Advisor. We have created this blog as an informational and educational resource for our
clients and contacts. The health care industry changes often and quickly, and we seek to help


https://www.wilaw.com/ochdl-create-new-health-care-law-blog/

keep you apprised of important legal developments in the health care field.

Over the past few months, we have spent significant time advising clients on issues relating
to the COVID-19 pandemic. We include in this inaugural blog post links to some of our recent
writings regarding COVID-19 issues, including links of two cover stories in The Wisconsin
Lawyer magazine. The Wisconsin Lawyer is the monthly publication of the State Bar of
Wisconsin and addresses issues of interest throughout the state and country.

Christa Wittenberg and Grant Killoran authored the cover article in the April, 2020 edition of
The Wisconsin Lawyer entitled “Due Process in the Time of the Coronavirus.” Their article
analyzes legal concepts governing the measures utilized by public health officials to combat
an outbreak of contagious disease, focusing on COVID-19. Their article can be found here.

Grant Killoran, Joe Newbold and Erica Reib authored the cover article in the June, 2020 edition
of The Wisconsin Lawyer magazine entitled “The New Wave of Litigation: An Early Report on
COVID-19 Claims.” Their article analyzes the types of claims being made related to the
COVID-19 pandemic. Their article can be found here.

We also include a link to a recent article on our firm’s Employment LawScene blog related to
the COVID-19 pandemic entitled IRS Says Reduced-Cost or Free COVID-19 Testing or
Treatment Won't Prevent Individuals from Making or Receiving HSA Contributions.

Lastly, in conjunction with last week’s start of the Major League Baseball season, we include
a link to an article recently posted in our newsroom by Attorney Pete Faust entitled COVID-19
Raises Privacy Issues for Major-League Baseball. The article discusses not only the current
state of privacy policy in the baseball world, but also reviews the obligations of other
businesses under the ADA, FMLA, CARES Act, GINA, and HIPAA.

We hope you enjoy this blog. If you have any questions about any of the articles or issues
discussed in it, please feel free to contact the authors.

ATTORNEYS ERICA REIB, JOE NEWBOLD, AND
GRANT KILLORAN FEATURED IN WISCONSIN
LAWYER

An article by Attorneys Grant Killoran, Joe Newbold, and Erica Reib entitled “The New Wave of
Litigation: An Early Report on COVID-19 Claims” is featured as the cover story in the June
edition of the State Bar of Wisconsin publication Wisconsin Lawyer. In their article they
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analyze the claims being filed relating to the ongoing COVID-19 pandemic in the United
States.

Read the full article here.

GRANT KILLORAN PARTICIPATE IN 14TH
ANNUAL STATE BAR OF TEXAS BILL OF RIGHTS
CONFERENCE

Attorney Grant Killoran, a shareholder in O’Neil, Cannon, Hollman, DeJong and Laing’s
Litigation Practice Group, recently co-presented a speech entitled “The Tenth Amendment:

The Sword and the Shield of the States” at the 14" Annual State Bar of Texas Bill of Rights:
Cutting Edge Controversies in Constitutional Law Conference. Grant also co-presented
another speech at the seminar entitled “The Free Exercise and Establishment Clauses: Is
Anything We Learned in Law School Still the Law.”

The State Bar of Texas Annual Bill of Rights Conference brings together attorneys and law
professors from around the country each year to speak on emerging issues in constitutional
law.

ATTORNEYS CHRISTA WITTENBERG AND GRANT
KILLORAN FEATURED IN WISCONSIN LAWYER

An article by Attorneys Christa Wittenberg and Grant Killoran on constitutional law issues
relating to the current COVID-19 pandemic is featured as the cover story in the April edition
of the State Bar of Wisconsin publication Wisconsin Lawyer. In their article, they take an
informative and deep dive look into regulations and due process concerns relating to the
current public health emergency.

Read the full article here.
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ATTORNEYS GRANT KILLORAN, CHRISTA
WITTENBERG, AND CHRIS KEELER SPEAK AT
STATE BAR OF WISCONSIN’S ANNUAL
CONSTITUTIONAL LAW SYMPOSIUM

Grant Killoran, Christa Wittenberg, and Chris Keeler of O’Neil, Cannon, Hollman, DeJong and
Laing’s Litigation Practice Group recently presented at the State Bar of Wisconsin/Pinnacle’s
“Annual Constitutional Law Symposium 2019” in Pewaukee, Wisconsin.

Attorney Killoran was the Chair of the symposium and presented on Third Amendment issues.
Attorney Wittenberg moderated and presented as part of a panel discussion on due process
issues related to public health actions to prevent the spread of contagious diseases. Attorney
Keeler co-presented on constitutional issues relating to the incarceration of juveniles.

Attorneys Killoran, Wittenberg, and Keeler were joined at the symposium by speakers from
around Wisconsin and the country to discuss various constitutional topics and issues.

Attorney Killoran is a shareholder with the law firm and is the Chair of its Litigation Practice
Group. He has significant and diverse trial experience representing clients in Wisconsin State
and Federal Courts, and courts around the country, focusing on complex business, health
care and employment law disputes.

Attorney Wittenberg is a member of the Litigation Practice Group. She assists businesses and
individuals with prosecuting and defending a variety of civil litigation matters, including
complex contract disputes, trademark and copyright claims, inheritance disputes, class
actions, personal injury cases, and fraud and conspiracy claims. As a former federal district
court law clerk, Attorney Wittenberg is intimately familiar with litigation and procedures in
federal court. She has also litigated matters in state court, as well as resolved cases through
mediation prior to litigation.

Attorney Keeler is a member of the Litigation Practice Group. He concentrates his practice on
general business law and complex business litigation by assisting clients with a variety of
business and development needs. Additionally, Attorney Keeler devotes a portion of his
practice to immigration law, with an emphasis on employment visas and humanitarian
matters.
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ATTORNEYS CHRISTA WITTENBERG AND GRANT
KILLORAN FEATURED IN WISCONSIN LAWYER

Recently Attorneys Christa Wittenberg and Grant Killoran were featured in the State Bar of
Wisconsin publication Wisconsin Lawyer. In the article, they discuss the hot topic of measles
and the due process implications of public health responses.

Read the full article here.

EIGHTEEN OCHDL ATTORNEYS NAMED 2020
BEST LAWYERS IN AMERICA®

O’Neil Cannon is pleased to announce that eighteen lawyers have been named to the 2020
Edition of Best Lawyers, the oldest and most respected peer-review publication in the legal
profession.

Best Lawyers has published their list for over three decades, earning the respect of the
profession, the media, and the public as the most reliable, unbiased source of legal referrals.
Its first international list was published in 2006 and since then has grown to provide lists in
over 75 countries.

“For more than a third of the century,” says CEO Steven Naifeh, “Best Lawyers has been the
gold standard of excellence in the legal profession.” President Phil Greer adds, “We are
extremely proud of that record and equally proud to acknowledge the accomplishments of
these exceptional legal professionals.”

Lawyers on The Best Lawyers in America list are divided by geographic region and practice
areas. They are reviewed by their peers on the basis of professional expertise, and undergo
an authentication process to make sure they are in current practice and in good standing.

We would like to congratulate the following attorneys named to the 2020 Best Lawyers in
America list:

* Douglas P. Dehler - Litigation - Insurance

* James G. DeJong - Corporate Law, Mergers and Acquisitions Law, Securities / Capital
Markets Law

e Seth E. Dizard - Bankruptcy and Creditor Debtor Rights / Insolvency and Reorganization
Law, Litigation Bankruptcy

 Peter J. Faust - Corporate Law, Mergers and Acquisitions Law
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 John G. Gehringer - Commercial Litigation, Construction Law, Corporate Law, Real
Estate Law

e Joseph E. Gumina - Litigation - Labor and Employment

* Dennis W. Hollman - Corporate Law, Trusts and Estates

e Grant C. Killoran - Litigation - Health Care

e Dean P. Laing - Commercial Litigation, Personal Injury Litigation - Plaintiffs, Product
Liability Litigation - Defendants

e Gregory W. Lyons - Commercial Litigation, Litigation - Insurance

e Patrick G. McBride - Commercial Litigation

e Thomas A. Merkle - Family Law

e Chad J. Richter - Business Organizations (including LLCs and Partnerships)

* John Schreiber - Bankruptcy and Creditor Debtor Rights / Insolvency and Reorganization
Law, Litigation - Bankruptcy

 Steven J. Slawinski - Construction Law

Since it was first published in 1983, Best Lawyers has become universally regarded as the
definitive guide to legal excellence. Best Lawyers is based on an exhaustive peer-review
survey. Over 54,000 leading attorneys cast more than 7.3 million votes on the legal abilities
of other lawyers in their practice areas. Lawyers are not required or allowed to pay a fee to
be listed; therefore inclusion in Best Lawyers is considered a singular honor. Corporate
Counsel magazine has called Best Lawyers “the most respected referral list of attorneys in
practice.”

ATTORNEY GRANT KILLORAN APPOINTED CO-
CHAIR OF THE WISCONSIN FELLOWS OF THE
AMERICAN BAR FOUNDATION

Grant Killoran recently was appointed to a three year term as Co-Chair of the Wisconsin
Fellows of the American Bar Foundation, beginning September 1, 2019.

The Fellows of the American Bar Foundation is a global honorary society of attorneys, judges,
law faculty, and legal scholars whose public and private careers have demonstrated
outstanding dedication to the highest principles of the legal profession and the welfare of
their communities. Established in 1955, the Fellows support the research of the American Bar
Foundation and currently has a membership totaling over 14,000 individuals across the
globe. Membership in the Fellows is limited to one percent of lawyers licensed to practice in
each jurisdiction.

The American Bar Foundation is among the world’s leading research institutes for the


https://www.wilaw.com/attorney-grant-killoran-appointed-co-chair-wisconsin-fellows-american-bar-foundation/
https://www.wilaw.com/attorney-grant-killoran-appointed-co-chair-wisconsin-fellows-american-bar-foundation/
https://www.wilaw.com/attorney-grant-killoran-appointed-co-chair-wisconsin-fellows-american-bar-foundation/

empirical and interdisciplinary study of law. An independent, nonprofit organization for more
than 65 years, it seeks to advance the understanding and improvement of law through
research projects on the most pressing issues facing the legal system in the United States
and around the world today. It seeks to expand knowledge and advance justice through
innovative, interdisciplinary, and rigorous empirical research on law, legal processes, and
legal institutions. Its research findings are published in a wide range of forums, including
leading academic journals, law reviews, and academic and commercial presses.

For more information on the Fellows of the American Bar Foundation and the American Bar
Foundation, visit www.americanbarfoundation.org.

Grant Killoran is a shareholder with the law firm of O’Neil Cannon and is the Chair of its
Litigation Practice Group. He has significant and diverse trial experience representing clients
in Wisconsin State and Federal Courts, and courts around the country, focusing on complex
business and health care disputes.

Grant Killoran can be reached at grant.killoran@wilaw.com or 414-276-5000.
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