EMPLOYMENT LAWSCENE ALERT: NLRB HOLDS
THAT POLICY PROHIBITING RECORDING
DEVICES IN THE WORKPLACE VIOLATES
EMPLOYEES’ SECTION 7 RIGHTS
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In a recent decision, the National Labor Relations Board (NLRB) struck down an employer’s
work rule that prohibited employees from recording workplace meetings and conversations
without management approval, finding that such a policy could prevent employees from
engaging in protected activity, which is protected by Section 7 of the National Labor
Relations Act (NLRA).

In this case, the employee handbook had, like many employee handbooks, a policy
prohibiting employees from recording company meetings and other aspects of the workplace.
These policies are typically put in place to protect employees’ privacy and to protect
employers’ confidential information and trade secrets. However, a 2-1 majority of the NLRB
found that employees could reasonably understand such a rule to prohibit unionization efforts
or engagement in other collective or concerted activities to advance their job-related
interests. The NLRB held that photo, audio, and video recording at the workplace could be a
protected activity under certain circumstances, such as documenting picketing activities,
unsafe working conditions, discussions regarding terms and conditions of employment, or an
employer inconsistently applying workplace rules. Because the rule in question was simply a
blanket rule prohibiting recording, the NLRB ordered the company to remove the policy.

The NLRB is showing no signs of slowing down in its quest to expand the reach of Section 7
far beyond the traditional view of “protected, concerted activity.” Employers should carefully
review and consider their workplace policies in light of this ruling and other NLRB decisions
that have found other workplace rules infringing upon employees’ Section 7 rights.
Employers’ rules restricting use of recording devices need to either be tied to particular
employer interests, such as maintaining a customer’s privacy or an employer’s trade secrets,
or be narrow enough to only prohibit recording in limited circumstances. Otherwise,
employers, even non-union employers, could be subject to an NLRB unfair labor charge
challenging their workplace recording policies.
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On March 18, 2015, the NLRB General Counsel issued a report concerning recent cases that
raise significant legal and policy issues regarding employee handbook rules. Recently, the
NLRB has been focusing on non-union employer’s handbooks and whether they violate
Section 7 of the NLRA, which permits employees to discuss wages, hours, and other terms
and conditions of employment and to otherwise engage in protected concerted activity. The
most clear violation of Section 7 would be a ban on union activity; however, if an employee
could reasonably construe a rule or policy to prohibit activities protected by Section 7, the
NRLB will find that it is in violation of the law. The report gives specific examples of
handbook policies that were found lawful and unlawful and why. The report specifically
states that even well-intentioned rules that would inhibit employees from engaging in
activities protected by the Act are not allowed under the law. The rules and policies that are
most frequently called into question are those covering confidentiality, professionalism, anti-
harassment, trademark, photography/recording, and media contact.

Confidentiality policies cannot specifically prohibit employees from discussing the terms and
conditions of their employment (e.g., wages, hours, workplace complaints), nor can the
policies be reasonably understood to prohibit such discussions. Policies cannot broadly
define “employee” or “personnel” information as confidential. However, the NLRB does
recognize that employers have a substantial and legitimate interest in maintaining the
privacy of certain business information.

Employee conduct policies will run afoul of the NLRA if they prohibit employees from
engaging in disrespectful, negative, inappropriate, or rude conduct toward the employer or
management absent sufficient clarification or context. Even false or defamatory statements
can find protection under Section 7 unless they are “maliciously false.” Employers can
promulgate blanket rules that require employees to be respectful and professional to clients
and competitors because there is a sufficient business interest in that behavior. Employers
are also permitted to ban insubordinate behavior. However, employers cannot ban
employees from negative or inappropriate discussions with their fellow employees because
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employees have the right to argue and debate with each other about unions, management,
and the terms and conditions of employment, which can sometimes be contentious.
Therefore, anti-harassment rules cannot be overly broad either. Employers cannot ban
employees from discussing terms and conditions of employment with third parties, including
news media. Although employers may designate who can make official statements to the
media on behalf of the company, they cannot ban employees from speaking to third parties
on their own behalf or on behalf of other employees.

Although employers have an interest in protecting their intellectual property, the NLRB has
taken the stance that rules prohibiting employees’ fair use of that property are unlawful. This
“fair use” includes using things such as company names and logos on picket signs, leaflets,
and other protest material because these are non-commercial uses. According to the report,
employees have a Section 7 right to photograph and make recordings in furtherance of their
protected concerted activity, including the right to use personal devices to take such pictures
and recordings. Therefore, a total ban on photography, recordings, or use of personal
devices is overbroad if it can be read to prohibit use during breaks and other non-work time.

Employer rules regulating when employees can leave work are unlawful if employees could
reasonably read them as forbidding protected strikes and walkouts, as the right to go on
strike is a fundamental Section 7 right. Policies should reflect that leaving their posts for
reasons unrelated to protected activity will subject employees to discipline.

Because Section 7 allows employees to engage in activity to improve their terms and
conditions of employment, which may be in conflict with the interests of an employer, broad
conflict-of-interest policies are unlawful. Employer policies should be limited to legitimate
business interests.

The differences between what is lawful and what is not are incredibly nuanced, and the
General Counsel’s report did not present what could be considered “bright line” rules. The
NLRB has stated that it will read rules in context with other rules and not in isolation, which
could lead potentially unlawful policies to be held lawful in context. Overall, the emphasis is
that rules need to be narrowly tailored and include context and examples in order to steer
clear of violating the NLRA.

It should be noted that the General Counsel’s report is not law but, instead, represents the
current enforcement policy of the NLRB. However, given the NLRB’s recent aggressive
position relative to enforcing Section 7 rights in non-union workplaces, employers should
review their handbooks to determine if any of their rules or policies may run afoul of the
NLRB’s current set of enforcement policies concerning employee handbooks.
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On July 14, 2014, the U.S. Equal Employment Opportunities Commission (“EEOC”) issued
updated enforcement guidance regarding the Pregnancy Discrimination Act (“PDA”) and the
Americans with Disabilities Act (“ADA”) as they apply to pregnant workers. The EEOC's
guidance discusses a number of issues related to pregnancy discrimination and other
pregnancy related issues and provides insight into the agency'’s interpretation of those issues
and employers’ obligations under the PDA and ADA relative to pregnant employees. The
EEOC also issued a question and answer sheet about the EEOC’s enforcement guidance and
pregnancy related issues and a fact sheet for small businesses.

Among a number of other issues, the EEOC’s guidance discusses:

*The PDA'’s coverage as it relates to current pregnancy, past pregnancy, and a woman’s
potential to become pregnant or intended pregnancy.

*Discrimination based on lactation and breastfeeding and other medical conditions related to
pregnancy or child birth.

*When employers may be required to provide light duty for pregnant employees.

*The prohibition against forcing an employee to take leave because she is pregnant and
other issues related to parental leave.

*When employers may have to provide reasonable accommodations to employees with
pregnancy-related impairments.

*Other legal requirements affecting pregnant workers, such as the Family and Medical Leave
Act and Section 4207 of the Patient Protection and Affordable Care Act (requiring employers
to provide “reasonable break time” for breastfeeding employees to express breast milk).
*The EEOC'’s proffered best practices for employers in handling pregnancy-related matters in
the workplace.

The EEOC'’s updated guidance provides a clear indication of the EEOC'’s position and
interpretation relative to the PDA and ADA as they relate to pregnancy discrimination and
other pregnancy related issues in the workplace. While this guidance may provide some
insight into the agency'’s position and likely enforcement efforts, employers should remember
that it is merely guidance and does not have the force and effect of law.
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One of the more controversial elements of the EEOC’s new guidance arises from the EEOC's
position that employers’ failure to treat pregnant employees the same as non-pregnant
employees similar in their ability or inability to work is a violation of the PDA. This becomes
problematic for employers who have traditionally reserved light duty positions for workers
with restrictions resulting from an on-the-job injury while not providing light duty to
employees who have similar temporary restrictions. The EEOC takes the position that the
PDA requires employers who offer light duty work to employees who have restrictions
resulting from injury on the job to offer that same light duty work to a pregnant employee
with the same restrictions.

In light of this new guidance, employers should reevaluate their practices and policies related
to pregnancy and pregnancy-related issues, especially with regard to requests for
accommodation, and more carefully consider each and every employment action and
decision involving pregnancy in the workplace.
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Recent activity by the National Labor Relations Board (“NLRB”) suggests that the Board may
overturn a 2007 landmark decision in which it held that employees have no statutory right to
use their employers’ electronic communications systems for non-business purposes,
including union organization and other concerted activities for the purpose of collective
bargaining or other mutual aid or protection (also known as “Section 7 rights”). See 29
U.S.C. § 157. The Board’s 2007 landmark decision is known as the “Register Guard decision”.

On April 30, 2014, the NLRB issued a Notice and Invitation to File Briefs in the matter

of Purple Communications, Inc., inviting parties and other interested individuals and
organizations to answer the question of whether the Board should reconsider or overrule its
2007 decision in Register Guard. The NLRB invites briefing and evidence to address the
following questions:

» Should the Board reconsider its conclusion in Register Guard that employees do not
have a statutory right to use their employer’s email system or other electronic
communications systems for Section 7 activity?

« |f the Board overrules Register Guard, what standards, restrictions, and factors should
be applied to employee access to employers’ electronic communications systems?

e To what extent and how should the impact on the employer affect the issue?

* Do employees’ personal electronic devices, social media accounts, and/or personal
email accounts affect the proper balance to be struck between employers’ rights and
employees’ rights under the NLRA to communicate about work-related matters?

» Are there any other technological issues regarding email or other electronic
communications systems or any relevant technological changes that have occurred
since the Board's 2007 Register Guard decision that should be taken into account?

If the NLRB overrules its Register Guard decision, employees may be permitted to use
employers’ email and communications systems for Section 7 activity, including union
organizing activities.

Employers should pay close attention to the Board’s decision in Purple Communications, Inc.,
as it could have a significant impact on employers’ policies and practices regarding
employees’ personal use of company communications systems. We will keep you informed
when the Board issues its decision.

EMPLOYMENT LAWSCENE ALERT: HAVE YOU
DONE YOUR HR SPRING CLEANING?
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Spring is finally here! Like household cleaning, it is also important to do spring cleaning in the
workplace. Spring is a great time for employers to audit their human resources policies and
procedures to account for recent changes in state and/or federal law and to find and correct
potential problems before they turn into costly claims or lawsuits.

Failing to reqularly review your personnel policies and procedures could create litigation risks
for your business. The key areas of focus for your workplace spring cleaning should include:

» Reviewing and revising employee handbooks and other individual policies as needed;

» Reviewing and revising your personnel practices and procedures regarding:

o Avoiding discrimination, harassment, and retaliation in all aspects of employment;
o Approving and managing leaves of absence;

o Accommodating disabilities or religious needs;

o Wage and hour issues; and

o Disciplinary practices and investigations.

« |[dentifying any important changes in federal and state law, determining how any
changes will affect your policies and procedures, and revising those policies and
procedures accordingly.

e Conducting training and re-training for key personnel on important human resources
policies such as harassment.

Reviewing your personnel policies and procedures annually and ensuring your employees
have the proper training to implement and enforce your policies and procedures is a
springtime best practice for employers.

If you would like additional resources to assist you in conducting your human resources audit
or are looking for someone to conduct informational training for your employees or
supervisors, please contact us.

EMPLOYMENT LAWSCENE ALERT: WISCONSIN
PASSES SOCIAL MEDIA PROTECTION ACT - HOW
WILL IT AFFECT YOUR EMPLOYMENT
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PRACTICES?
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On April 8, 2014, Governor Scott Walker signed into law the Wisconsin Social Media
Protection Act (the “Act”). 2013 Wisconsin Act 208. The new law, which went into effect on
April 10, 2014, Wis. Stat. § 995.55, prohibits employers from requesting an employee or an
applicant to grant access to, allow observation of, or disclose information that allows access

to or observation of the employee’s or applicant’s “Personal Internet account,” defined as an
“Internet-based account that is created and used by an individual exclusively for purposes of
personal communications.”

Specifically, under the new law, employers may not:

e Request or require an employee or applicant for employment to disclose access
information for a Personal Internet account or otherwise grant access to or allow
observation of that account as a condition of employment;

* Discharge or otherwise discriminate against an employee for:

o Exercising his or her right to refuse to disclose access information, grant access
to, or allow observation of his or her Personal Internet account;

o Opposing a practice prohibited under the Act;

o Filing a complaint or attempting to enforce any right under the Act; or

o Testifying or assisting in any action or proceeding to enforce any right under the
Act.

o Refuse to hire an applicant for employment because the applicant refused to
disclose access information for, grant access to, or allow observation of the
applicant’s Personal Internet account.

The Act does, however, permit an employer to do any of the following:

* Request or require an employee to disclose access information to allow the employer to
gain access to an account, service, or electronic communications device that the
employer supplied or paid for (in whole or in part) in connection with the employee’s
employment or used for the employer’s business purposes;

 Discharge or discipline an employee for transferring the employer’s proprietary or
confidential or financial information to the employee’s Personal Internet account
without the employer’s authorization;

e Conducting an investigation or requiring an employee to cooperate in an investigation if
an employer has reasonable cause to believe that there has been:

o Any alleged unauthorized transfer of confidential, proprietary, or financial
information to the employee’s Personal Internet account; or
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o Any other allege employment-related misconduct, violation of the law, or violation
of the employer’s work rules, as specified in an employee handbook, if the
misconduct is related to activity on the employee’s Personal Internet account.

(Although an employer can require an employee to grant access to or allow observation of
the employee’s Personal Internet accounts for this purpose, the employer may not require
the employee to disclose access information for that account.)

 Restrict or prohibit an employee’s access to certain internet sites while using an
electronic communication device supplied or paid for in whole or in part by the
employer or while using the employer’s network or other resources;

e Comply with a duty to:

o Screen applicants prior to hiring; or

o Monitor or retain employee communications as required by state or federal laws,
rules, and regulations or the rules of a self-regulatory organization.

o View, access, or use information about an employee or applicant for employment
that can be obtained without access information or is available in the public
domain; and

o Request or require an employee to disclose his or her personal e-mail address.

An employee or applicant who believes he or she was discharged or otherwise discriminated
against in violation of the Act may file a complaint with the Department of Workforce
Development in the same manner as other employment discrimination complaints are filed
and processed with the Department.

Employers should review and revise their policies and practices to ensure that they are in
compliance with the Act. For more information about the Wisconsin Social Media Protection
Act or if you have questions about whether your practices comply with the new law, please
contact us.
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As “e-cigarettes” grow in popularity, employers must decide how to address the use of e-
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cigarettes in the workplace. Electronic cigarettes or “e-cigarettes” are battery-operated
devices that deliver nicotine or other substances to its user in the form of a vapor that is then
inhaled. Many e-cigarettes are manufactured to look just like everyday objects that can be
found in the workplace, such as pens or USB sticks.

E-cigarettes are currently unregulated by the U.S. Food and Drug Administration, which
means the FDA has not evaluated any e-cigarettes for safety or effectiveness. A number of
recent independent studies on the effects of e-cigarettes and the emissions from those
devices have yielded mixed results, with some indicating that the vapor emitted by e-
cigarettes contains some of the same carcinogens that you find in traditional cigarette
smoke. So, as an employer, how can you know whether you should be regulating the use of
these devices in the workplace?

Currently, there is no federal law regulating the use of e-cigarettes and no state has
completely banned their use. Twenty-four (24) states, including Wisconsin, and the District of
Columbia currently have “smoke-free” laws that prohibit smoking of traditional tobacco
cigarettes in the workplace. Because e-cigarettes are still fairly new, most of these “smoke-
free” laws do not address whether the use of e-cigarettes is also prohibited in the workplace.
Recently, a number of municipalities and some states have enacted new laws or amended
their “smoke-free” laws to ban the use of e-cigarettes in the same way use of traditional
tobacco cigarettes is prohibited in the workplace.

Wisconsin’s legislature has taken an approach quite different from the trend toward banning
the use of e-cigarettes in the workplace and other public places. The Wisconsin legislature
has introduced a bill that, if passed, would exclude e-cigarettes from the types of smoking
devices that are prohibited under Wisconsin’s “smoke-free” law, which would mean that
using e-cigarettes would be permitted in those places where smoking traditional cigarettes is
now prohibited. It is not likely, however, that this bill would require private employers to allow
employees to use e-cigarettes in the workplace.

With more employees bringing e-cigarettes into the workplace, employers are faced with the
decision whether to permit or ban employees’ use of e-cigarettes at work. Some employers
find that permitting employees to use e-cigarettes cuts down on the number of smoking
breaks employees take each day, thereby increasing some employees’ productivity, while
other employers find that e-cigarettes create a distraction for users and non-users alike.
Absent legal restrictions regarding the use of e-cigarettes in most cities and states,
employers in those jurisdictions are free to create their own reasonable policies addressing
the use of e-cigarettes just as they would maintain policies addressing or restricting other
activities and conduct that could interfere with employees’ ability to do their jobs or
otherwise disrupt the workplace.

Employers should stay up to date on state and municipal laws and ordinances that could



affect how employers may be required to treat the use of e-cigarettes in the workplace.
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UNEMPLOYMENT INSURANCE LAWS TAKE
EFFECT JANUARY 5, 2014
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The Wisconsin Legislature recently enacted major changes to Wisconsin’s unemployment
insurance laws, a number of which will become effective on January 5, 2014. The most
significant changes include an expansion of what conduct constitutes “misconduct” and
establishes a new standard of “substantial fault,” which if proven, can temporarily disqualify
an employee for unemployment insurance benefits. Another significant change limits the
circumstances under which an employee may be entitled to unemployment benefits following
a voluntary resignation. These new changes can be found in Wisconsin’s 2013-2015 Biennial
Budget Bill, 2013 Wisconsin Act 20 (“Act 20"). The Wisconsin Legislature recently enacted
major changes to Wisconsin’s unemployment insurance laws, a number of which will become
effective on January 5, 2014. The most significant changes include an expansion of what
conduct constitutes “misconduct” and establishes a new standard of “substantial fault,”
which if proven, can temporarily disqualify an employee for unemployment insurance
benefits. Another significant change limits the circumstances under which an employee may
be entitled to unemployment benefits following a voluntary resignation. These new changes
can be found in Wisconsin’s 2013-2015 Biennial Budget Bill, 2013 Wisconsin Act 20 (“Act
207).

Definition of Misconduct Wis. Stat. § 108.04(5) currently provides that claimants who are
terminated for “misconduct” are temporarily ineligible for unemployment compensation
benefits. Act 20 amends Wis. Stat. § 108.04(5) to incorporate the longstanding definition of
“misconduct” that was set forth by the Wisconsin Supreme Court in Boynton Cab Co. v.
Neubeck & Industrial Comm’n, 237 Wis. 249, 296 (1941). Boynton set a high standard for
misconduct that was difficult for employers to meet. Act 20 incorporates, but further expands
that standard to include actions and conduct that may not have been considered
“misconduct” under the Boynton standard.

Act 20 also eliminates the stringent requirements relating to termination for absenteeism and
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tardiness (formerly set forth in Wis. Stat. § 108.04(5g)) and incorporates absenteeism and
tardiness within the new definition of “misconduct.” Pursuant to Wis. Stat. § 108.04(5)(e),
absenteeism or excessive tardiness by an employee in violation of the employer’s policy, if
the employee does not provide both notice and a valid reason for the absenteeism or
tardiness, constitutes misconduct.

This new definition of misconduct applies to new unemployment compensation claims filed
on or after January 5, 2014.

Substantial Fault Act 20 also creates a new standard - the “substantial fault” standard -
intended to cover conduct by an employee that does not rise to the level of misconduct, but
can still temporarily disqualify employees for unemployment compensation benefits. An
employee who is terminated for “substantial fault” of the employee connected with the
employee’s work, will be temporarily ineligible for benefits. “Substantial fault” includes acts
or omissions over which an employee exercised reasonable control and which violate
reasonable requirements of the employer. Substantial fault does not include: minor rule
violations, unless the violation is repeated after the employee is warned; inadvertent errors
by the employee; and any failure of the employee to perform work due to insufficient skill,
ability, or equipment.

Voluntary Resignation/Quit Exceptions Act 20 changes the law with respect to the current
statutory exceptions that allow an employee to voluntarily resign from employment and still
collect unemployment benefits if the resignation involved certain circumstances. Act 20
eliminates 8 of the previously recognized exceptions and modifies four of the remaining
exceptions. These changes will first apply to claims for unemployment benefits filed on or
after January 5, 2014.

The following exceptions are no longer recognized under Wisconsin law and will no longer be
valid reasons for an employee to collect unemployment benefits after he or she has
voluntarily resigned employment:

1. Employee terminated his or her employment to accept a recall to work for a former
employer within 52 weeks after having last worked for that employer.

2. Employee maintained temporary residence near the work terminated, maintained a
permanent residence in another locality, and terminated the work and returned to his or her
permanent residence because the work available was reduced to less than 20 hours per week
in at least 2 consecutive weeks.

3. Employee left or lost his or her work because of reaching the employer’'s compulsory
retirement age.

4. Employee terminated part-time work because of loss of other full-time employment makes



it economically unfeasible for employee to continue part-time work.

5. Employee terminates work with a labor organization if termination cause employee to lose
seniority rights granted under a collective bargaining agreement and if termination results in
loss of employee’s employment with the employer that is party to the collective bargaining
agreement.

6. Employee terminated work in a position serving as a part-time elected or appointed
member of a government body or representative of employees, employee was engaged in
work for an employer other than the employer in which the employee served as the member
or representative, and employee was paid wages in terminated work constituting not more
than 5% of employee’s base period wages for purpose of entitlement for benefits.

7. Employee owns or controls an ownership interest in a family corporation and employee’s
employment was terminated because of an involuntary cessation of the business of the
corporation under certain conditions.

Employers should be sure to update their employee handbooks, policies, and procedures to
reflect these new changes that will take effect January 5th. If you have questions about which
policies you should update or would like assistance in reviewing your existing policies to
ensure compliance with these updates, please contact us.

DOES YOUR “AT-WILL” EMPLOYMENT
STATEMENT VIOLATE THE NATIONAL LABOR
RELATIONS ACT?
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To maintain its relevancy and expand the scope of its authority, the NLRB continues its attack
upon non-union employers’ policies. This time the NLRB has positioned its cross-hairs upon
employers’ “at-will” employment policies or statements. Most non-union employers include
within their employee handbook a statement that employees’ employment is “at-will,”
meaning either the employee or the employer may end the employment relationship at any
time, for any reason, either with or without notice. Most “at-will” statements further provide
that no agent or representative of the employer may enter into any agreement to the
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contrary unless done so in writing and signed by the president or CEO of the company. These
types of statements reflect nothing more than the reality of the legal relationship between
the employer and the employee.

The NLRB, however, has recently taken a different viewpoint, finding that such “at-will”
statements have a chilling effect upon employees’ Section 7 rights. In American Red Cross
Arizona Blood Services Region, an administrative law judge found that the employer had
violated Section 8(a)(1) by maintaining the following language in a form that employees were
required to sign acknowledging their at-will employment status: “I further agree that the at-
will employment relationship cannot be amended, modified or altered in any way.” The NLRB
found this language to essentially constitute a waiver by the employee of his/her Section 7
rights to “advocate concertedly ... to change his/her at-will status.”

The NLRB applies a two-step inquiry to determine if a work rule would “reasonably tend to
chill employees in the exercise of their Section 7 rights.” First, a rule is unlawful if it explicitly
restricts Section 7 activities. Second, if the rule does not explicitly restricted protected
activities, it will nonetheless be found to violate the National Labor Relations Act upon a
showing that: (1) employees would reasonable construe the language to prohibit Section 7
activity; (2) the rule was promulgated in response to union activity; or (3) the rule has been
applied to restrict the exercise of Section 7 rights.

Due to a significant uproar from employers, the NLRB issued two sets of advice memoranda
on October 31, 2012 and February 4, 2013, back-pedaling on its position with regard to “at-
will” employment statements. In these advice memoranda, the NLRB now takes the position
that an “at-will” statement will not be considered to interfere with employees’ Section 7
rights if the statement (1) does not explicitly restrict Section 7 rights, or (2) was promulgated
in response to union or other protected activity, or (3) that the policy had been applied to
restrict protected activity.

While most employers’ at-will statements will pass the NLRB’s scrutiny relative to employees’
Section 7 rights, this does not mean that all “at-will” statements, especially those that imply
that there can never be any other employment relationship between the employee and
employer, will be considered lawful under the National Labor Relations Act. To be prudent,
employers should review their “at-will” employment statements in their employee handbooks
to make sure that such statements do not foreclose to its employees the possibility of a
potential modification of the at-will relationship.



