
EMPLOYMENT LAWSCENE ALERT: U.S.
SUPREME COURT AFFIRMS TIME SPENT
CHANGING CLOTHES NOT COMPENSABLE WORK
TIME

On October 14, 2013, the Employment LawScene™ brought you an article explaining that the
Supreme Court would hear oral arguments in Sandifer v. U.S. Steel Corp., a case out of the
Seventh Circuit, to resolve disagreement among other circuit courts as to what constitutes
“changing clothes” within the meaning of the Fair Labor Standards Act (“FLSA”) for purposes
of determining whether time spent “changing clothes” at the beginning and end of each
workday is compensable work time.

The Sandifer case specifically focused on Section 203(o) of the FLSA, which allows employers
and unions to collectively bargain over whether employees must be paid for time spent
“changing clothes” at the beginning and end of each workday. The Seventh Circuit held that
time spent putting on certain articles of protective gear fell within the definition of “changing
clothes” under the FLSA and, accordingly, was not work time that employees had to be paid
for pursuant to the parties’ collective bargaining agreement.

On January 27, 2014, the U.S. Supreme Court unanimously affirmed the Seventh Circuit’s
holding that the time employees spent “donning” and “doffing” protective gear was not
compensable under the FLSA when, “on the whole”, the vast majority of the time was spent
“changing clothes” and the employer and employees agreed that time was non-compensable
under a collective bargaining agreement.

The U.S. Supreme Court noted that employees in Sandifer v. U.S. Steel Corp. were required to
don and doff twelve (12) items of protective gear, nine of which fell within the definition of
“clothes” under the FLSA (flame-retardant jacket, pants, hood, hard hat, “snood,” “wristlets,”
work gloves, leggings, and steel-toed boots) and, therefore, were not compensable. Although
the Court did not consider the other three items—safety glasses, earplugs, and a
respirator—to fall within its definition of “clothes,” it found that, “on the whole”, a vast
majority of the time was spent donning and doffing the other items that did fall within the
definition and, accordingly, the time was not compensable. The Court instructed that in
determining whether time spent donning and doffing certain protective gear is compensable
under the Act, other courts should examine the time period at issue “on the whole” and
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determine whether the vast majority of donning and doffing time involves clothing items or
non-clothing items as defined by the Court. If a vast majority of the time is spent on items
that are “clothes,” then the entire period should qualify as time spent “changing clothes” and
should not constitute compensable work time under the FLSA pursuant to an applicable
collective bargaining agreement.

The U.S. Supreme Court’s decision in Sandifer makes clear that unionized employees are not
entitled to compensation for time spent donning and doffing protective gear under the FLSA
where a vast majority of time is spent “changing clothes” and where a collective bargaining
agreement excludes such time from working time.

Click here to read the U.S. Supreme Court’s complete decision in Sandifer v. U.S. Steel Corp.

http://www.supremecourt.gov/opinions/13pdf/12-417_9okb.pdf

